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AHomayusa

JJozosopem 3a ycayeu HAMA u3pu4Ha npasHa ypeoba 6 6vieapckomo 3aKoHO0amesicmaeo,
8bNpeku Ye ce cnomeHasa 8 peduyd 3akoHU. [lpuyuHama 3a moea e UNCama Ha 2Paxx0aHcKu
KoOeKc. B cowjomo epeme 002080pvm UMA 20/1AMO NpUsIOXeHUe U Npakmu4yecko 3HadyeHue. B
ceemogeH maw,ab yciyaume Hapacmeam 6 cpdsHeHue ¢ 00CMAsKama HA CMOKU U nasapsm Ha
yC/yeu HenpeksCHamo ce paswupAsa. 3amosea cmamuama npasu onum 0da Nocmasu Havyasaomo Ha
aHaau3 Ha npasHama ceWHOCM Ha mo3u 8uod 002080p. B HeA ce pasanexda MAcmMomo Ha 002080pd 8
cucmemama Ha o61u2ayUOHHOMO NPAso, NPABHAMA My Xapakmepucmuka u ce0vpxaHue. [lpasu ce
npednoxeHue de lege ferenda Oo2o8opem 3a yciyeu Oa Hamepu C80emo MACMO 8
obnueayuoHHonpasHama ypeoba.

Knro4oeu oymu: 002080p 3a yciyeu

SERVICE CONTRACT - WIDE SPREAD, BUT WITHOUT LAW REGULATION

by Prof. PhD Polya Goleva

Abstract

The service contract is now not regulated in Bulgarian legal system, despite of the contract is
named in a lot of laws. The reason for that is the absence of Civil Code in Bulgaria. At the same time the
contract has wide application and practical importance. Worldwide the services rise up in comparison
with the supply of goods and the service market becomes wider and wider. This is the reason why the
article starts up a legal analyses of the nature of this kind of contract. The author investigates the place
of the contract in the system of contract law, its legal characteristic and content. The author proposes
de lege ferenda the service contract to find its place in the contract legal regulation and offers its legal
content.

Key Words: service contract
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1. BbBegeHue

B cneumnanHaTta yact Ha 061IMraUMOHHOTO NPABO OCHOBHOTO A€eNleHNe Ha AOrOBOPUTE € Ha
NPexXBbPANTENTHM, NON3BaTENIHM N [OrOBOPM 3a M3BbPLUBAHE Ha AeHOCT. Ho gokaTo nbpBuTe ABa
BMAA Ca NpefcTaBeHM B 6bArapckoTo 3aKOHOAATENICTBO Ype3 CBOUTE OCHOBHM MpeacTaBUTenu —
npofak6aTa U Haema, KOUTO Ca CMCTeMaTU3MPaHU 3aefHO C APYrY AOrOBOPY OT CblyMA TWM
(3amsaHa, npopaxba Ha HacNefCcTBO, pecn. 3aem 3a NoTpebneHne 1 3aem 3a nocnykBaHe B 33[1), To
[OroBOpHMWTE TUNOBE, CBbP3aHM C U3BbPLUBAHE Ha AENHOCTU U CreumanHO OCHOBHMUTE [OrOBOPHM
TMNOBE, KOUTO Ca NpeACTaBUTENM Ha Ta3n rpyna — QOroBOP®T 3a YCyru, JOroBOPbT 3a M3paboTka,
nopbykaTta 1 6nM3KMTe OO TAX JOroBOPM B TbProBCKOTO MpPaBO, MOBEYETO OT KOUTO 06ABEHU
abCconoTHN TbproBckn caenkn B un. 1, an. 1 ot TbproBckua 3akoH (T3) ca eguH HeAceH
KOHrJloMepaT, KOWTO He e TMOAYMHEH Ha 3akoHOBa Bofewa KoHuenuua. Te He ca
cMcTemaTM3vpaHn, pPasnpPbCHATU Ca B MHOXECTBO CMeuManHu 3aKOHW, KOUTO ce npuemat npes
nocnegHUTe feceTuneTusa KaTo Hanp. 3aKOHbT 3a Typu3ma OTHOCHO YCNyrute, NpeaoCTBAHU OT
TyponepaTopu, TYPUCTUYECKN areHTW, XOTennepcku ycanyri, KoaekcbT 3a 3acTpaxoBaHETO
OTHOCHO 3acTpaxoBaTefIHUTE YCYrK, YCNyrute Mo pPasnpoCTPAHEHMETO Ha 3acTpaxoBaTesHU
NPOAYKTW, 3aKOHWTe, NMOCBETEHN Ha JOroBopa 3a NPEBO3 NPV PasfIMYHUTE BUAOBE TPAHCMOPT,
3aKOHMTe OTHacALWM ce A0 PUHAHCOBUTE YCITYri, 3aKOHBT 3a aiBOKaTypaTa 3a aABOKaTCKM yCnyru

EQnH OT Hal-BaXXHUTe [OrOBOPU — TPYAOBMAT OrOBOP OTAABHA € HanyCHan rpa)kaaHCKOTo
3aKOHOAATeNCTBO 1 e 060cobeH B camoCToATENEH OTPAChN U 3aKoH — KoeKkca Ha Tpyaa, Makap ye
M TOW e CBbpP3aH C U3BbPLUBAHETO Ha onpepaeneHa AenHocT. [pe3 20 BeK TO3M JOroBOP Nosyyun
3abenexnTenHo pasBuTME 1 cera TOM € HaNbHO OTKbCHAT OT OroBopa 3a U3paboTka 1 Jorosopa
3a ycnyru. 3a pasfivka OT Hero ApyruTe JOroBopM 3a M3BbPLUBaHe Ha paboTa 6Gsixa OCTaBeHMU
Hepa3BUTK, Ha N3XKKMBSIBaHe, Te He Ce pa3BMXa AOPU Clief KaTo Ce M3BbPLUM CbLUECTBEH NPEOM B
YNpaBieHNETO Ha MKOHOMMKATa HU U TA MPEMUHA OT LeHTpann3MpaHo KbM NasapHa perynvpaHa
NKOHOMMKA.

Mima pegnua geMHOCTM, B KOUTO Ce CKIUBAT HEHAUMEHOBaHM OrOBOPY C 0COHEHO BaXXHO
3HayeHMe, KaTo Hanp, QOroBOPbBT 3a MEeAVLUMHCKMA YCIyrM n3BecTeH ouwe M KaTo JOoroBop 3a
neyenue'.

Ha npaktMka ce 3anuyaBaT rpaHuuuTe Mexay OTAenHMTe [OroBOPHU TUMOBE,
obcnyxaBawn M3BbPLIBaAHETO Ha fAenHoctu. CbaebHaTa npakTuka OOMKHOBEHO paboTn Cbc
CMeCeHU JoroBOpW Wv oTaena AeNHOCTUTE B pasfiMyaBalyn ce MOMeXAy CM AOrOBOPHU TUMOBE,
3a la NoCTUrHe cnpaeegnneu n edpekTnBHU Uenn. CbaebHaTa NpakTMKa NOHAKOra npunara Kbm
eflVH Heype[eH [OroBop npaBuaTa Ha Apyr AOroBOp C NpaBHa pernaMeHTauyumsa, 3a ga obcnyxum
HY>KAUTE Ha FPaXAaHCKNA UK TbProBCKMA 060poT.

JIOKONKOTO Yy HaC AOroBOPBT 3a YCJIYIN € HaUMEHOBaH OT 3aKOHOAATENCTBOTO, HO CaMO
KaTo 3arnaBue, 6e3 ga MMa M3pUYHa NpaBHa ypeabda, B HEro ce MMNoOPTUPAT NPaBHM HOPMMK OT
ApYr1 JOrOBOPHM TUNOBE KaTo JOroBopa 3a M3paboTka mam JoroBopa 3a Nopbyka. 3aToBa MoOXe
61 HAMa Hy>X[a TON Aa NosyuYn cneyunanHa u oTaenHa npasHa ypeaba. TunuyeH npegctaBuTen Ha
CMeCeHUTe JOroBOpu € fOroBOPBT 3a TENEKOMYHUKALMOHHMW YCYr, CbYeTaH C JOroBOp 3a Haem
(NMM3KHr) Ha TeXHNYECKOTO YCTPONCTBO (TenedpoHHMA anapar).

' Tol e ypeaeH U3pMYHO B repMaHCKOTO Mpaeo Mo HavMeHosaHueto Behandlungsvertrag — ex. Fonesa, . HosaTa
npasHa ypenba Ha forosopa 3a neveHune B lepmaHua. Hopma. 6/2016 r., EnekTpoHeH BapuaHT.
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2. He06XOAVIMOCT oT OGI.I.I,I/I npaBHN NOJIOXKEHVA Ha Aorosopa 3a ycanyrm

J[loroBop®bT 3a YCNyrn He e pernaMmeHTUpaH B HaUWOHAHOTO HY NPaBo, HO € HaUMEeHOBaH
[OroBop, AOKOMKOTO B 3akOHa 3a 0oOWecTBEHW MOPDbYKU TOWM Ce CMOMEHaBa KaTo efAuH OT
OCHOBHMWTE [OroBOPMW, 3a KOMTO 3aAb/IKUTENHO Ce W3BbpLIBA OOWEecTBEHA MNOPbBYUKA, aAKO
Bb3M0XKMUTEN e cybeKT No cmucbnia Ha un. 5 ot 3002 B un. 3, an. 1 oT TO3M 3aKOH Ce NOCoYBa, Ye
06eKT Ha 06LLeCcTBEHN MOPDBYKM Ca U NPefoCTaBAHETO Ha ycnyrn — B 1.2, @ B Y. 1, an. 2 uspuyHo e
NPU3HaTO, Ye 06LLEeCTBEHNTE MOPDBYKN Ca YCIYTI.

JloroBopd®T 3a ycnyrm e eguH OT [BaTa OCHOBHW TUMA AOrOBOPY Ha rpa)gaHCKuAa U
TbProBckma 060OPOT, 3a KOWTO ce criomeHaBa B [upektmBa 7 ot 2011 r. Ha EBponenckus
napnameHT 1 Ha CbBeTa oT 16.2.2011 r. oTHOCHO 6opb6aTa cbC 3abaBAHe Ha nnalwaHeTo Mo
TbProBCKM caenkn®. Inpektnsa Bn3mpa KaTo NPUIOXKHO Nose NpefoCTaBAHETO Ha CTOKM 1 YCNYyT.
TbproBckuTe caenky cnopes Hea ca CAENKNTE 3a CTOKN 1 YCITyTW.

Ot 2010 r y Hac gencTBa 1 3aKOH 3a AeMHOCTUTE NOo npefocTaBAHe Ha ycnyru®. Kakto ce
nocoysa B nap. 3 ot [JonbAHUTeNHUTE pa3nopendbun TO3M 3aKOH BbBeXAa pasnopeabute Ha
OnpekTtnea 2006/123/EO Ha EBponeinckma napnameHT n Ha Cbeeta oT 12. 12.2006 r. OTHOCHO
yCNyrute Ha BbTPeLHMA Na3ap. 3aToBa M 3aKOHDBT ypexaa obwmTe npaBuna 3a ynpakHABaHe Ha
cBobopaTa Ha yCTaHOBAIBaHE Ha AOCTaBYMUM Ha yciyrm U CBOOOAHOTO ABWXKEHWE Ha YCIyru.
3aKOHDT He YCTaHOBABA rpaAaHCKOMNpPaBeH peXuMm, MMa NpeavMHO agMUHUCTPATUBHOMpPABEH
XapaKTep 1 Uuenta My e la Ce rapaHTMpaT npasaTa Ha JoCTaBYMLMTE 1 NoslyyaTennTe Ha ycnyru
Ja ce HamManu agMUHUCTPaTMBHaTa TeXeCT BbpXy AOCTaBUALMUTE Ha ycnyru. B T1o3m cmmcobn
3aKOHDBT AaBa AedMHMUMA CaMO Ha MOHATUETO ,ycnyra’, HO He N Ha NOHATMETO ,JOroBOp 3a
ycnyra”. Un. 2, an. 1 oT Hero onpegens yciyrata Kato CTonaHCKa AeNHOCT, U3BbpLUBaHa cpeLly
Bb3HarpakgeHue unm 3a cobcTBeHa cMeTKa OT fJOCTaBUMK Ha YCIyri.

B nkoHOMMYecKkaTa nutepatypa NOHATMETO ,yCiyra’ ce onpegensa KaTo BCAKa AEMHOCT,
KOATO He BOAM A0 NPOMsIHa Ha COOCTBEHOCTTa M Ce XapaKTepu3unpa C Np13HauuTe ,HeocesaemocTt”
- He MOXe fAa ce BMAW, NUMHe U K3npobsa; ,HEOTAENUMOCT’ — He MOXe fa ce oTaenu ot
N3TOYHMKA; ,HEMOCTOAHCTBO Ha KauecTBaTa” — Koniebae ce B pas3IyHM rpaHnLM 1 € B 3aBUCUMOCT
OT cybeKkTa, KOWTO A npepgnara; ,HeCcbXpaHAeMOCT” — HEeBB3MOXHOCT Aa Obae 3anaseHa,
CbxpaHeHa. KakKTo BCeKM NpoAyKT, TA MOXe Aa ce npegnara Ha cBoboaHuAa nasap u e
npeagHa3HayeHa Ja yaoBneTBopu onpegeneHun notpebHoctn. Cneundrkata i ce n3pasnasa obave
B TOBa, Ye MMa HemaTepuaneH XapakTep, HAMa PU3NYeCcKUTe XapakTepuUCTUKU Ha Apyrute
NPOAYKTM 1 € HeCbxpaHAeMa (He Moxe 6bae 06eKT Ha 4OroBOp 3a BJIOT, Aa Ce 3aK/UMN HAKbAE U
NMo-KbCHO Aa Ce n3Baaun oT TaM.)®

[lencTBmeto nnm No-TOYHO nopeauuaTta OT AencTBUA, obpasyBaly ycnyrata, morat fga
6bAaT oT MaTepmanHo UM AyXOBHO eCTeCTBO.AAPOTO Ha ycyraTa € N3BbpLUBaHETO Ha fiIeNCTBME B
WHTEpeC Ha BbL3NOXUTENs, NpedocTaBAHe Ha HAKakBa obnara, npegHa3HayeHa 3a
yAOBNeTBOPAABaHE Ha ApyraTa CTpaHa — Hanp. u3nekyBaHe oT 6onecT, 3awumTa B cbaebeH npouec,
obpasoBaHe, obyyeHure. B TeopuaTa ce n3TbkBa HEMPEKbCHATOTO 3acMBaHe Ha 3HaYeHWEeTO Ha
[OroBopa 3a ycnyru, KoeTo ce o6ACHABa C yBeNMyaBaHe Ha CeKTopa Ha ycnyruTe.

2[1IB 6p.3 0T 16.02.2016 1. B cuna ot 15.04.2016 .

30JL4807123.02.2011.

4[1B, 6p. 15 071 23.02.2010 1., B cna ot 23.02.2010 T.

> Bx. 3acTpaxosatefiHa ycnyra. Cneumduka M KM3HEH LMKbBA Ha 3acTpaxoBaTenHuAa npogykr. Pedepart or
+V/IKOHOMUKa". B: enekTpoHHMA caT www. referati.org. ot 18.01.2019r.
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Bbnpocute Ha goroBopa 3a ycnyru ca akTyasHMU He Camo BbB BbTPELIHOTO, HALMOHANHOTO,
HO N B MeXAyHapOAHOTO YacTHO NpaBo. B Hero ce nocrtaBa BbNpPOCHT NPaBOTO Ha KOA AbpKaBa
e ce nNpwunara, ako U3NbAHUTENAT NMa MECTOXUTENCTBO UK cefanuile B Apyra AbprkaBa vUnuv
ycnyraTa ce oCblLecTBABa B ;bpXKaBa, pa3finyHa OT AbprkaBaTta Nno Npomnsxon Ha U3nbaHuTens®.

B 3akoHa 3a 3agb/mkeHunATa M 4OroBopute HAMa AePpUHNLNA Ha OroBOpa 3a YCIyru, KaTo
ce npvema, ye ToBa He e HeobXoAMMO, 3allOTO Ca ypedeHU cToAwmnTe 6In3Ko O TO3U [OroBoOp
[OroBOp 3a M3paboTka 1 AOroBOpP 3a MOPbYKA, KOUTO U3MbHABAT CbLUUTE 3alaun, KaKBUTO 6K
M3MbJHABAN U JOrOBOPDBT 3a YCYr, a B ThproBCKMA 3aKOH Ca Hamepuan MACTO abCcontoTHUTE
TbProBCKM AOroBOpW, M3pas3fABaliy Ce B OKa3BaHe Ha YCNyrm Kato gorosopyt 3a npeBos,
KOMUCUOHHUAT [OroBOpP, CNeANUMOHHUAT OroBOP U Ap.

CnepoBaTenHO, MOXe Aa Ce KOHCTATUPA, Ye WMPOKO pasnpoCTpPaHeHa B rpapaaHCKUA 1
TbProBCKMA 0OOPOT e ycnyraTa, HO FPaX4aHCKOTO U TbProBCKOTO MPaBO Ce Bb3AbpKaT Aa A
AebviHMpaT N Ja ypeaAaT CbAbpKaHMeTo Ha gorosopa. [MpuunHaTta e, ye 33[] e ot 1950 r., Korato
COUMANNCTMYECKUAT 3aKoHodaTen He ce e HyxAaaen oT geduHMpaHeTo Ha TO3M AOroBop, a €
npegnoyen akueHtbT Aa ce MOCTaBM BbpXy AOroBopa 3a M3paboTka, KOWTO e obcnykBan
CTPOUTENCTBOTO, MNPOM3BOACTBOTO, Cb3faBaHETO Ha MaTepuanHu OGnara 3a HapOAHOTO
CTONaHCTBO. B rognHmnTe Ha npmemaHeTo Ha 33[1 counManncTUYeCKUAT 3aKoHodaTen € nocTaBu
NPOM3BOACTBOTO N Pa3NpPOCTPAHEHMETO Ha CTOKO HaJ U3BbPLLBAHETO Ha yCNyri.

EnHa oT npeobnagaBalynte MPOMEHW B HaUWOHANHWTE CTOMAHCTBA Ha €BPOMENCKUA
BbTPELUEeH na3ap OT NociefHUTe aecetTunetnsa obave e NpexoabT OT Pa3BUTME HA UHAYCTpUATA
KbM CTOMAHCKMA CeKTOp Ha ycnyruTte. Ha ycnyrute ce otgensa LeHTpPanHO MACTO B Pa3BUTOTO U
NHAYCTpUanm3npaHo obwectBo. HO KakTo y Hac, Taka M B MHOroO [ApyrM eBpOnencku
3aKoHofaTeNCTBa, NpaBHaTa ypeaba Ha AOroBopa 3a yClyrn ce oTMyaBa C HeCbBbPLUEHCTBO,
HenMb/IHOTA, Pa3NOKbCAHOCT M NMMca Ha yHUbMKauma’. Y Hac e olje no-/Iowo MONOXKEHMETO,
3aloTo, 6uno nopaaun nunca Ha MNpaxgaHcKK Kogekc, buno nopagm NOKpUBaHe Ha OTCHCTBUETO Ha
3aKOHOBa ypefba C JOroOBOPHO CbAbprkaHMe, Cb3aBaHO OT CTpaHMTe No AOroBopa Ha NpuHUMNa
Ha cBobofaTa Ha JOroBapAHETO, He CblUecTBYBa KpecTAwa Hyxkaa oT n3paboTBaHe Ha TakaBa
npaBHa ypeaba.

CmATam o6aye, Ye HapacTBaAHETO Ha fefla Ha OroBopa 3a yciyra cpef ocTaHanuTe TUnoee
JOroBOpK, HEroBoTo npeobnagaBawo MmACTO B ob6opoTa HajaraT CUCTEMATUYHOTO W
CbOpXaTeNHOTO My CTPYKTypupaHe cpef AOroBOpPHWUTE TUMNOBE M Cb3haBaHETO Ha efAuHHa
KOHUEeNuMA Ha [AOrOBOPHOTO MNPaBO Ha YCIyrnte B HAUMOHANMHOTO HU 3aKOHOAATeNCTBO.
Heobxoamnmo e fa ce B3eme Npefsua, Ye 4OroBOPDHT 3a yU1yrv 3aeHO C JOroBopa 3a n3paboTka,
NopbYKa M BNOM KaTo NpuMHagnexalim KbM 4OrOBOPHMUA TUM Ha M3BbPLUIBAHE Ha AENHOCT U cneq
OKOHYaTeNHOTO M 6e3Bb3BPaTHO OTKbCBaHe Ha TPYAOBUA OrOBOP NpeAcTaBnsaBa TPETUAT CTbnb
B CreumnanHaTta 4acT Ha ob6AMrauMoOHHOTO NPaBO, Hapen C NPEXBbPAUTENHUTE K NON3BATENHUTE
porosopu. Bpeme e fa ce 3anbfHM efHa Npa3HOTa B HaweTo obnvMrayMoHHO MpaBo — fda ce
Ccb3gage npaBHa ypeaba Ha 4OroBopa 3a ycyru, KOATo fa UMMNIemMeHT1pa OCHOBHUTE MONOXKEHNA
Ha TO31 JOrOBOPEH TUM, KOUTO Cera ce CbAbprKaT B peanua 4OroBopu, Hamepunm CBOETo MACTO B
crneunanHy 3aKOHWM 1 3aTOBa - Pa3npbCHaTK, @ MOBEYETO OT TAX - He U dopmynunpaHn. Hapen cbe
crneumnanHata M KOHKpeTHa npaBHa ypeaba Ha MHOro6poMHUTE BMAOBE AOrOBOPM 3a YCIyrn e
HYy)KHa cucTeMaTv3auma Ha obwuTe MONOXeHWA, MPUCHILUM Ha BCUYKW JOrOBOPW 3a YCayru,
He3aBMCMMO OT TexHUA OOeKT M He3aBUCUMO B KoA chepa ce CKIYBAT — mMaTepuanHa unm
HeMaTepuasnHa. 3aloTo OCHOBHaTa MpaBHa ypenba TpsAbBa fa ce cbAbpxa B 33[ — 3aKOHa,
NMOCBETEH Ha OrOBOPHUTE TUNOBE Ha 06NNTraLNOHHOTO MPaBo.

6 Taka Mathis, Marco. Dienstleistungsvertrag: Missverstaendnisse bei Dienstleistungsvertraegen. EnektpoHHa Bepcus
www.weko.ch.

7 Bx. KoHcTaTMumATa Ha lllmer, Martin. Strukturen eines Dienstleistungsvertragsrechts B xabunuTaynMoHHUs My Tpya,
3awmTeH B Bucerius Law School Ha 24.2.2017 r.
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NHaye obnurauMoHHOTO MpaBo rybu cBos cneumdumyeH obnMK u ce pasmmBa cpeq
oTpacnioBuTe WNM NpopecMoHanHMUTE 3aKOHW KaTo 3akoHa 3a Typu3ma, Kogekca 3a
3aCTpaxoBaHeTO, 3akOHa 3a afBokaTypaTa M Ap. JlunceaT npaBuna, KOUTO fda perynupar
MHOro6poriHMTe 1 pa3HOO6pPa3HM JOrOBOPY 3a YC/Yr, KOMTO Ha TO3M eTan HAMAT M HAMA Ja MMaT
HMKaKBa NpaBHa ypeaba, HAKOW OT KOUTO Ca MHOMO BaXHM KaTo Hanp. 4OrOBOpPa 3a MeAULMHCKN
yCnyru, JOroBopa 3a MOCpefHUYecKn YCyri, OoroBopa 3a CYETOBOAHM YCNyrv, AOroBop 3a
KOHCYNTAHTCKW YCIyri, LOrOBOP 3a NOLEHCKN YTy, AOFOBOP 3@ MHTEPHET yCnyr v ap.

Mpw egHa ypepnba de lege ferenda TpA6Ba aa ce oTumMTa oLle U O6CTOATENCTBOTO, Ye MeXay
OTAEeNHUTE 3aAb/IKEHMA 3a N3BbPLLUBAHE Ha AeNHOCT MMa AndepeHLmaLma B 3aBUCUMOCT OT TOBQ,
Janu 3adb/KeHMeTO e 3a noBefeHve unu 3a pesyntat. OT UeHTpasHO 3HauyeHve e Janu
ANBXKHMKDT ce 06BbP3Ba Aa MONOXM AbJKMMATA FpUXa UM ce obBbp3Ba C MOCTUTAHETO Ha
KOHKpEeTEeH pe3ynTar.

MNpY HanMuyMeTo Ha U3PKUYHa NPaBHa pPerlamMmeHTauns Ha obWwnTe NONOXKEHNS Ha AOroBopa
3a yUIyrm nNpu pelaBaHeTo Ha eAuH NpaBeH Crop, NPOM3TUYaLy OT TakbB AOrOBOP, Lie MMma
TPUCTENEHHO MPWUIOXEHME Ha 3akoHa. Hal-Hanpep cnegBa da ce nMpoBepw, Aanu chneuyunaneH
3aKOH He ypexfa AafeH Bug AOroBop — Hamp. 3aKOHbT 3a Typu3ma OTHOCHO [OroBopa 3a
OopraHv3npaHo MbTyBaHe Npu obLa LieHa v JoroBopa 3a XoTeNnmepcky ycnyrn. Ha BTopo H1BO
naeaT pasnopenbute Ha 33[1 3a gorosopa 3a ycnyru, (B ciyyan ye ce npmemat de lege ferenda),
KOWTO LLie ce npunaraT camo 3a Cllyyan, KOUTO He Ca U3PUUYHO ypefeHu B crelunanHma 3akoH. M Ha
TPETO HMBO Ca MPWUIOXMMM HOPMUTE Ha obuaTa yacT Ha 33[] — Te we BaxkaT 3a ciyyauTe, Npu
KOMTO MMa HEMbAHOTU B M3TOYHULNTE Ha NPABOTO Ha MbPBO 1 BTOPO HUBO.

3. KakBa TpA6Ba fa 6bae npaBHaTa ypeaba Ha goroBopa 3a ycnyra?

AKO MMCNMM fla Cb3dagem npaBHa ypefba Ha JOroBopa 3a ycnyru, Han-Hanpeq TpAbea ga
TPpbrHem OT onpepeneHneTo. Bcekn 4OroBOpeH TN B HAWeETO rpaXkAaHCKO M TbProBCKO NpaBo
nma cobcTBeHa gednHnymA. [loroBopbT 3a YCNyrn € JoroBop, Mo cunata Ha KOUTO eHaTa CcTpaHa
ce 3afb/KaBa CNpAMO [pyrata Aa OCblLEeCTBU onpepeneHa ycayra Win nakeTt oT yciyru, a
ApyraTa cTpaHa - fia n/1aTy Bb3HarpaKjeHne, ako TakoBa € yroBOpeHoO.

[loroBopd®T 3a ycnyru ctoun Han-6nv30 o TpyaoBuA paorosop. [locnegHUAT Bb3HUKBA
npe3 19 Bek 1 ce pa3BmBa 3HaunTenHo cned 1918 r. TpygoBOTO NPaBoO OTYACTU € YaCTHO NPaBo U
oTyactn — nybnmyHo npaso. LenTta My e Aa 3awmTtn paboTHULNTE N CyXutenute 1 ga obesneun
CnpaBeaIMBO CbOTHOLLEHME MeXAY UHTepecuTe Ha paboTodatenuTe n paboTHuumTe. TpyaoBuAT
[OroBOp e crneymraneH JoroBop CNpsAMo JOroBopa 3a yC/yru 1 CbabpKa CounanHn enemeHTn. Tom
MOXe fa ce onpefenu kKato HeroB nopsua. O6WOTO mexay ABaTa AOroBopa € BMABT Ha
OCHOBHaTa npectauyua — facere, ABYCTpPaHHMAT N Bb3Me3OHUAT xapakTep Ha gorosopa. N npwu
ABaTa [JoroBopa efHaTa CTpaHa W3BbpLWBa Hewo cpewy 3annawaHe Ha onpegeneHo
Bb3HarpakgeHvie. TpyaoBMAT JOroBOp, 3a pasnMka OT AOroBopa 3a yciyrun, € npeameTr Ha
cneunanHa npaeHa ypenba, Ab/xKalla ce Ha rofnsaMOTO My COLManHO 3HayeHne 1 HeobxoaMMocCTTa
OT obe3neyaBaHe Ha 3acufieHa 3alMTa Ha eiHaTa CTpaHa — paboTHMKa nnu cnyxuTtenda. [pyro
pasnuune e, Yye Npu TPyaoOBUA JOrOBOP PAabOTHUKDBT UAN CRYKUTENAT npectupaT paboTHaTta cu
cuna npes3 onpegeneHo paboTHO Bpeme M MpU Cna3BaHETO Ha TpypoBaTa AucuvnauHa. Mpwu
[OroBopa 3a ycnyru nmuyeto, KoeTo Ab/KN OCHOBHAaTa NpecTaums, € CaMOCTOATENHO, He3aBUCUMO
OT HacpeljHaTa CTpaHa — TO He € ONbXHO HWUTO Ada cnasBa TpydoBa AMCUMMNMHA, HATO da ce
HaMmMpa Nojd KOHTPOSa Ha HacpeljHaTa CTpaHa, He e 3aAb/PKEeHO Aa M3BbpLlUBa AENCTBUETO B
onpegeneHn paboTHM NoMeLleHWA, NPeaoCTaBeHN OT ApyraTa cTpaHa. TakbB € OroBOPbT, KONTO
CK/IOYBAT NNLATa, ynpaxHABawm csoboaHn npodpecun, CbC CBOUTE KINMEHTU — afBOKaTU, neKkapw,
oanTopw.
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Mpun TpyposBua fgoroBop obauye pabOTHUKDLT WM CIYXKUTENAT Ce Hammpa B COLMANHO
3aBUCUMO NONOXKEHNe CnpAMO paboToaaTtena u ce pbKOBOAM OT yKa3zaHMATa My, MOAYMHABA Ce Ha
HeroBuTe 3anoBean NP N3NbHEHNE Ha TPyAoOBaTa cu GyHKLMA, TPAOBa Aa NpefocTaBs Tpyada cu
npes TOYHO onpeaeneHo paboTHO Bpeme, B MNOMeELLEHWUA, NPeAoCTaBEHM MO Hayano oT
paboTopaTtena u fa cna3Ba TpyAoBaTa ANCUUTINHA.

OcBeH OT TpyAoBMA [OroBOp, AOroBOPHBT 3a ycnyrn TpabBa Ja ce pasnmyaBa U OT
AoroBopa 3a uspaborka. O6LWOTO Mexay TAX e Ye OCHOBHaTa npectauyra e 3a U3BbpLlUBaHe Ha
Helwo, T.e. 3a facere. OCHOBHUAT KPUTEPUI 3a TAXHOTO OTrPaAHNYABAHE € Jann 3aAb/IKEHOTO nnue
ObIKK onpefeneH pe3ynTtaTt Uan He 1 fanuy 3a4b/PKeHOTO Nuue OTroBapA 3a To3W pe3ynTtaTt Ui
He. [pun goroBopa 3a n3paboTka TO MOXKe [a NCKa 3amnsallaHe Ha Bb3HarpaaeHue, Camo ako uma
pe3ynTaTt n 06paTHO — ako yCUnnATa My ce MpPOBasAT, OcTaHaT 6e3pe3ynTaTHK, OTNaga U NPaBoToO
My Ha Bb3HarpaxkgeHue®. [pn gorosopa 3a ycnyru Moxe fja ce ncka obaye Bb3HarpakgeHume n ako
XKEenaHuAT pe3ynTaT He MoXe fla ce MOCTUrHe OT 3aAb/PKeHOTO nvue. ToBa e Taka, 3awoTo npu
[OroBopa 3a yclyrm OT 3HayeHue e M3BbpLIBAHETO Ha paboTaTa KaToO TakaBa, T.e. Ab/IXKKM ce
ocCblecTBsABaHe Ha onpepeneHa paboTa, Ha AeNHOCT, onpeaens ce HelHaTa NPOAb/IKUTENHOCT,
HEMHUAT BN, XapaKTep, KayecTBo. KonnyecTBoTo Ha M3BbpLUeHaTa paboTa ce onpeaensa cnopen
BpPeMeTo, KOeTo e u3pasxoaun u3nbaHutenat. [lpu poroBopa 3a u3paboTka obaue
Bb3HarpaxxgeHneto e QyHKUMA eQMHCTBEHO Ha MOCTUrHaTWA, MaTepuanusupaH pesynrar.
M3nbnHNTENAT ocblyecTBABa AeNHOCTTa CU Ha CBOW PUCK.

[loroBop®bT 3a ycnyrm ce pasnuyaBa U OT AOroBopa 3a NopbuKa. Ton ce Hapuya oule
mandatum. MNpu goroBopa 3a ycnyra OBEPEHNKDBT NOeMa 3a4b/MKEHNETO Aia U3NMbJIHM NopbyKaTa
Ha foBepuTens, Aa M3BbPLN TOYHO Te3n AENCTBUA, KOUTO My € Bb3MIOXKUA [OBEpUTEnAT — Aa
CKMoYM JOroBop, Aa npojage BewTa, Aa Kynu Hewo, Aa n3npatu n1Mcmo, Aa oTnpasu NnokaHa Ao
TpeTo nuue 1 T.H. [pn To31 AOroBOp Ce akueHTMpa BbpXy Bb3/laraHeTo Ha AeNCTBUATA U CnNa3BaHe
Ha MopbykaTa M HEOTKIOHABAHETO OT HenHuTe napameTpu. CBobopata Ha AenCcTBME Ha
JOBepeHnKa e orpaHnyeHa oT yKasaHuATa Ha goseputens. [Mpu gorosopa 3a ycnyrum Cblo nma
Bb3/laraHe Ha AencTBuA, HO cBoboaaTa Ha U3NBHUTENA € No-ronAma. [JoroBopbT UMa 3a uen aa
06CnyXn nuue, KoeTo He pasnonara ¢ Heo6XxoAUMUTE 3HAHUA U YMEHMA 3a Ja OCbLLeCcTBM Te3n
JenCTBMA W 3aToBa MM Bb3nara Ha ApPYyro nuue, KOeTo e B CbCTOAHME Aa rv m3nbaHwu. Hanp.
JOroBOP 3a KOHCYNTaHTCKM YCIyrM npegnonara npefocTtaBAHe Ha CbBeT M MPenopbKa,
nHPopmaLmAa 1 aHann3 Ha onpegeneHn GakT 1 06CTaHOBKa OT KOHCYNTaHTa, KOMTO pa3nonara ¢
HeobXxoAMMMUTE MO3HaHMWA, 32 Aa MOXE [a YAOBNETBOPWU Bb3NOXKUTENA OT HyXKAaTa ga nonyuyu
KOMMEeTEeHTEH CbBET NO onpefeneHa 3agaya, C KOATO TOW He MOoXKe fila ce cnpasu. Vinn gorosop 3a
negarormyeckn ycnyru. lNegarorsT MMa 3agb/PKeHWeTO Aa Bb3NuTaBa edHo AeTe WM ga my
nomara B YCBOsiBaHe Ha yuyebHaTa matepus. [Mpy TO31 JOroBOp He ce N3NMbJIHABAT ONpeaeneHn ot
Bb3noxurena gencrtema. NocnegHnte ce onpenenar oT negarora, KOMTO € U3NbAHUTENAT B TO3U
[OroBop.

[loroBop®bT 3a ycnyrn no CBOATa NpaBHa XapaKTepucTUKa € ABYCTPaHHO 3agb/KaBsall,
Bb3Me3[eH, KOMYTaTMBEH, KOHCEHCYaneH, C eAHOKPATHO WAN NPOAB/MKUTENIHO M3NbJHEHNE, B
3aBMCUMMOCT OT BuAa Ha ycnyrata, HebopmaneH. be3cnopHo BCMUKM aBTOpM ro onpegenaT Kato
[OroBOp Ha 06NrauMoOHHOTO NpPaBo’

OTHOCHO HaMMEHOBAHMETO Ha CTPaHWUTE B 3aKOHOAATENCTBOTO M MpaKTUKata KMa
pa3mMnHaBaHe 1 pa3Hoobpa3me. 3aKOHBT 3a AEMHOCTUTE MO NPefoCTaBAHe Ha YCIyrn 13nonsea
TEPMUHUTE ,[OCTaBYMK Ha yCiyrin” n ,nonyyaten Ha ycnyrin”. Tean TepmMnHu ca cbobpaseHn obaye
C agMVHUCTPATMBHOMPAaBHATa CbLUHOCT Ha 3aKOHa.

8 Be3cnopHOCTTa Ha TOBA MOJIOXKEHWE e noguepTaHa 1 eneKTPoHHUA canT www.rechtsanwaltskanzlei — warai.de
° BX. KOHCTaTaumATa Ha www.rechtsanwaltskazlei — warai.de.
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B 3akoHa 3a o06wWecTBeHW TMOPbBUKM Ce€ WU3MON3BaAT TEPMUHUTE ,Bb3NIOXKUTEN N
LM3MbAHUTEN", KOUTO Ca Ce HaNoXWn 1 B 4OroBOpHaTa NpakTuKka. I makap Te ga ca BbBegHu oT
aAMUHNCTPATUBEH 3aKOH, 61xa MOrnu Aa ce n3nonssat U B 06AnrauMoHHOTO NpaBo.

4. 3apbMmKeHNA Ha CTpaHMTE NO Aorosopa 3a yaiyra

4.1. 3apbmKeHne Ha U3SMbAHUTENA - TNLLETO, KOeTO NpeAocTaBA ycnyrata

HeroBaTta npectaunAa e xapakTepHaTta 3a TO3M BMA AOroBop. TO e AMbXHO Aa U3BbPLUN
bakTnyecknTe N/Mnn NpaBHU AENCTBUA, CbCTaBNABaLLM €CTeCTBOTO Ha ycayrata U Ja nocTurHe
uenTa — yAOBNeTBOPAABaHe MHTepeca Ha KpeauTopa, KaTo CblUMAT MoXe Aa 6bae obycnoBeH OT
ecTecTBOTO Ha ycnyraTta — fa 6bJe n3nekyBaH oT onpegeneHa 6onect, aa nonyyn cbeeT, fa 6bae
CBbP3aH C HacpellHaTa cTpaHa no 6baeLmna JoroBop Npu NOCpefHNYecKUTe yCryri.

Jlnyeto, KoeTo npepocTaBA ycnyraTta, ciefiBa YKa3aHuATa Ha ONPaBOMOLLEHOTO nuue,
KOMTO KOHKpeTu3npar npectaumaTa my. Buabt, cbgbprkaHneTo, moganutetute, obembT 1 gpyrure
JeTannn Ha ycnyraTta, KoATo TpsAbBa Aa M3BbPLIM 3a4b/IKEHOTO Nunue, ce onpependat OoT To3w,
KOMTO MY A1 € Bb3NTOXWJI.

B xoma Ha uv3nNbnHEHMEeTO Ha ycnyrata WM3NBAHUTENAT € [NbXKeH fda npefocTasA
NHPOPMaLMA Ha Bb3NOXKMTENA 3a eTannTe Ha OCbLECTBABAHETO N 1 la My OCMTypsABa AOCTbN A0
MEeCTOM3MbIHEHMETO 3a fla MOXe [a YNPaXXHABa KOHTPOS BbPXY U3MbJHEHNETO.

3agb/KeHMeTo 3a M3BbPLUBaHe Ha ycayrata e intuitu personae, T.e. TpA6Ba Aga 6bae
OCDHLUEeCTBEHO INYHO OT CTPaHaTa Mo JOroBopa, KOATO ce e obBbp3ana ¢ Hero. Ta e ANbXKHa Aa
NONMOXM HeobXxogMmMuA TPYA U yCunuvA, Aa M3pasxofBa Bpeme, Aa NMPUIOoXKM CBOUTE 3HAHMUA U
YMEeHVA NpV M3BbpLUBaHE Ha ycyraTta, Aa He ce OTK/OHABa OT M3MCKBaHMATA Ha NopbukaTa.
OcBeH TOBa MMa 3afb/KeHue 3a BAPHOCT U NIOANIHOCT, 3@ NocCnylwaHne, 3agb/keHne fa nasu
NHTepecnTe Ha ONPaBOMOLLEHOTO NMLe, 3adb/PKeHre Aa NpegoTBpaTh HaCTbNBaHETO Ha Bpeau 3a
Hero, 3agb/KeHne Ja nasv B TarHa JaHHUTE N CBeAEeHMATa, KOMTO Ca N CTaHann U3BECTHU npwu
M3BbPLUBaAHE Ha yC/yraTta, 3agb/PKeHre fa cna3Ba 3abpaHaTta 3a M3BbpLUBaHE Ha KOHKYPEHTHa
[AENHOCT, 3agb/hKeHre He3abaBHO Aa YBe,OMU Bb3NOXKWTENA 3@ HeQOCTaTbUM UAN HEMb/IHOTY B
HerosaTta NopbuKa.

JlnyeTo, 3aab/mKeHO Aa M3BbPLUKM yCyraTa, OTroBapA 3a BCAKO BUHOBHO HapyllaBaHe Ha
eflHO OT nocoyeHnTe 3agbmkeHnsa. OTTOBOPHOCTTa MoXe Aa O6bAe 3a NbJHO Heu3nbJIHeHMe, 3a
nowo wnu 3abaBeHO u3NbiHeHue. M3pasaBa ce B 3agb/PKeHMETO 3a obeslleTeHne Ha
NPUYMNHEHUTE Ha HacpeLyHaTa CTpaHa Bpeau.

MNopagn MbnyYaHMETO Ha 3akKoHa OvMxme MOrnM fa M3Bnevyem NpaBHUTE nocnieanun ot
Hen3Nb/IHEHMETO Ha JOrOBOPHUTE 3aab/KeHUA oT obwaTta yacT Ha 33]1, cbobpaszaBankm ce Cbc
cneyndurKkaTta Ha CaMOTO 3abIKEHMe.

Mpn HenNbnAHO M3NbAHEHME BDbL3NOKUTENAT MOXe Aa MCKa peanHO M3NbJIHEHWe, aKo
ycnyraTa e olle Bb3MOXHa M TOM MMa MHTepec OT 3abaBeHOTO M3MbJIHEHME MUnn obesuleTeHne
BMECTO M3MbJIHEHME, aKO TA € HEBB3MOXKHA UM e OTnafHan NHTepecbhbT Ha KpeguTopa. [paBHOTO
OCHOBaHue e un. 79, na. 1 33/1.

MNpu 3abaBeHO M3MNbAHEHME 3aefHO C MCKa 3a peasiHO U3MbJIHEHME MOXe fAa ce
npeteHanpa n obesweTeHne Ha BpeauTe Ha OCHoBaHwMe uj. 82 33/,

OcBeH TOBa KpeguTopbT MOXe [a pas3Banu AoroBopa No cunata Ha yn. 87, an. 33[.
PasBanaHeTo e n3BbHCHAEOHO, 3aLL0TO JOrOBOPDBT 3a YC/YrM HAMA 3a NpeagMeT NpexsbpaHe unu
yupeasaBaHe Ha BELLHW NpaBa BbpXy HEABVXUMU UMOTHN.

Pa3BanAHeTo Ha goroBopa Mo)e Ja HaMepu MNPUoXKeHWe M NPU YaCTUYHOTO W SIOLWO
N3MbJIHEHNE, aKO Bb3NOXUTENAT UCKa Aa ce 0CcBO6OAM OT [OroBopa M OT CBOETO HacpelHOo
3afb/KeHve.
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Ho Tyk Moxe pOa ce nNpunoXum W NpeTeHuMATa 3a HamansABaHe Ha LeHaTa, KOATOo
BbB3MTOXKUTENAT ObJ/KM Ha M3NDBAHUTENA — Taka HapeyeHUA KBaHTUMUHOPEH UCK. Bb3noxuntenart
MOXe Aa NMoucKa M3NbHUTENAT Aa OTCTPaHM 3a CBOA CMeTKa AOMYyCHaTUTE rpeLwKn 1 NPonycKy,
KOHCTaTUPaHW Npv npuemaHe Ha MU3nbJiHeHneTo. Bb3MOXXHHO e Ha ocHoBaHue un. 80, an. 1 33
Bb3NOXUTENAT Ja UCKa OT CbAa Ja My Ce paspelln Aa U3BbPLIN CaM UM Ype3 NPUBAMYAHE Ha
TpeTo nunue AencTBMATa, NPeAMeT Ha [OroBopa, KaTto BMOCAEACTBME WCKa OT WU3NbAHUTENA
Bb3CTaHOBABAHE Ha MNaTeHNTE OT HEro CYyMWN UM HanpaBeHUTe OT Hero pasxoau.

Cneundukata B chepaTa Ha NIOWOTO M3NDbAHEHME 3aBUCU OT KOHKpeTHaTa YroBopKa B
JOroBopa — Aanun CTpaHUTE Ca YroBOPWUAM KOHKPETeH pe3ynTaT WK ca CKAKYMAn JOroBop 3a
nosedeHve, gann ca npeasnanan OTrOBOPHOCT Ha M3MbAHUTENA MPU BUHOBHO HeEU3Nb/HEHWE
NN He ca 06yCNOBMAN OTFOBOPHOCTTA OT HeroBaTa BMHa. OTroBOPBT Ha TO3M BbNPOC 3aBUCK U OT
JorosopHata ypeaba Ha Bb3HarpakaeH1eTo 1 no-cneumnanHo ganu ca obycnosmnm nnawaHeTo My
nNpW NOCTUrHAT pe3ynTaT unn He. MNo-4yecTo CTpaHuTe YroBapAT Bb3Harpa)kaeHNeTo Ha OCHoBaTa
Ha CTaBKaTa 3a eAnH Yac paboTa 1 NPOABIHKUTENHOCTTAa Ha HEMHOTO N3BbPLUBAHE.

B Ta3sm Bpb3Ka Ce noctaBA WM BbMNPOCBT KOW HOCK PpUCKa OT MfawaHeTo Ha
Bb3HarpakgeHneTo B paMKuTe Ha gorosopa 3a ycnyru. CtaBa Bbnpoc 3a c/iyvyante, Korato nopaau
06EKTMBHM NPUYMHN U3MBIHUTENAT HE MOXKE Aa MU3MbJHW 3ab/KEHMETO, Makap Aa € Hanpasui
pa3xoAn No M3MbJIHEHMETO M Ja e NNaTUA Bb3HarpaxgeHne Ha cBouTe paboTHULM N CYKUTENn
WM Ha TPeTn nmua No cuiaTa Ha rpaxgaHCKn AoroBopu. Tom He moxe Aa npectnpa KpamHuA
pe3ynTaT, He3aBMCMMO Ye e MOMOXKMA BCMUYKM 3HaHMA U ycunua 3a Tosa. Hanp. Tpabsano e aa
NOYMCTV NPO3opLMTe Ha ronAam oduc, KOMTO ce Hammupa Ha 20-A eTax, HO M3BeAHDbX OCb3HaBa, Ye
PUCKDBT 3a »KMBOTA Ha PaboTHMUMTE My € MHOro rofaMm 3apagwn BMnocieAcTBMe YCTaHOBEHOTO
TeueHue Ha Ta3n BUCcoumnHa. Minu e Tpabsano Aa n3nbaHABa yCyrn nof 3emMaATa, a ce YCTaHOBABa,
Ye BpefeH ras3 MoXke fa 3acTpalln HeroBoTo 3fpaBe. B To3n cnyyan e Hanvue BMHOBHA
HEeBb3MOXHOCT 3a W3MbJIHEHNE U HEe3aBUCMMO KakK e YroBOpPeHO Bb3HarpakgeHueto, Ton 6ou
cnefBano Aa ro noayyu, Kato OT Hero ce NpucnagHaTt cnecteHuTe OT U3MbJHUTENA pa3xoan 3a
MaTepuany, CbopbXeHua u Tpya. [pyro e paspelieHneto, obauye, ako npuyMHaTa 3a
Hen3MbJ/IHEHMETO NPOM3TMYa OT pUcKoBaTa chepa Ha U3NBAHUTENA — PaBOTHULNUTE MYy CTauKyBaT
WM MAacOBO HanycKaT U TOW He MOXKe HaBpeme fia OCUTypu TEXHUTE 3aMeCTHULN UK 1306Lo He
MOXe Aia r'M oCcurypw, 3awoTo paboTtaTta cnefBa Aia ce U3NbJHU CaMo OT LA, NPUTEeXaBalln pAaKa
cneymnanHa KOMMNETEHTHOCT.

4.2. 3aagbnmKeHNATa Ha IMLETO, B YMATO NoJi3a ce N3BbpLuBa ycyraTta

ToBa nuue yecTo ce O3HayaBa C TePMMHa “ONPaBOMOLLEHO AuUe”, UKW, KakTo no-rope
MOCoYMX, N C HAMMEHOBaHNETO ,Bb3N0XMNTeN”", e Ja NnaTy Bb3HarpaxaeHme post numerando, ga
npepocTaBm HeobxogMMmUTe MaTepranu n JOKYMeHTH, 6e3 KouTo gpyraTta cTpaHa He 6u morna fa
OCbLUECTBN ycnyraTa, pecr. Aa Aaje yKa3aHWA 3a HEMHOTO U3MbJIHEHME.

Bb3HarpaxaeHneTo ce AOb/XM M aKO HacpelHaTa CTpaHa He e ycnana Aa M3Bbplun
pe3ynTaTHO ycnyraTta, CTMra ia e nonoXuna Ab/iknmara rpmxa. MisknioueHme 6u 6uno Hanmue, ako
33 b/IKEHMETO Ha U3NDbAHUTENA € 3afb/KeHne 3a pe3ynTaTt. AKO ycyraTta e 3a noBefjeHne 1 He e
M3BbPLUEHa MO 06EKTUBHN NPUYMHK, € Hanuue Cy6eKTBHa HEBb3MOXHOCT — NpMMepHO bonecrT,
CMBPT, cBaTOa, 3aTBOP, M3MbJIHEHNE Ha PEIUTMO3HM 3aab/keHNA 1 np. lNpeykaTa 3a M3Nb/HEHME
Ha 3aAb/KeHneTo He TPAGBa Aa Ce Ab/IKM Ha BUHOBHOTO MOBeAEeHNe Ha 3ab/KEHOTO Nnue 1 Aa
NpoAb/IXXaBa 3a KpaTko Bpeme.

JlnueTo, B UMATO Nnonsa ce U3BbpLUBa yCyraTa, € A/TbXKHO [a npueme pesyntatute oT HeA.
ToBa 3afgbixeHne CblecTBYBa, AOPW HacpeljHaTa cTpaHa (M3NbAHWUTENAT) Aa ce Hamupa B
3abaBa, ako KpeauWTOpbT MMa Olle MHTepec OT ycniyrata. Ho nuuyeto, KoeTo e 3agb/keHo fAa
M3BBPLUM YCNyraTa, He € ANbXHO Aa A OCbLeCcTBABa Cfief onpefeneHna CPoK, ako KpeauTopbT ce
e Hamupan B 3abaBa, Jopy NpecTaumnATa Aa e olle Bb3MOXHa.
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5. MpekpaTABaHe Ha AoroBopa 3a ycnyra

MNpeKkpaTABaHETO Ha fOroBOpa 3a YCIYr MOXe Ja Ce M3BbpLUN UK NO 06LWKMTe OCHOBaHWA,
KOWUTO XapaKkTepmsmpaT BCAKO NpeKkpaTABaHe Ha [JOroBopa, WivM No chneyuanHuTe OCHOBAHUA,
obycnoBeHu oT cneundukata Ha gorosopa. ObwmnTe N cneynanHUTe OCHOBaHWA ca:

A/B3aMMHO cbrinacue Ha CTpaHuTe;

b/HactbnBaHe Ha cpokKa;

B/CmbpT Ha n1ueTo, 3aab/KeHO Aa U3BbPLUM yCyraTa, 3aloTo 3a4b/PKeHNeTo My e intuitu
personae. CblaTa nocnefgvua HacTbMBa WM B ClyyauTe Ha HeCnocobHocT (pusmuecka wunm
NCcUXmMyecka) Ha 3NbAHUTENS;

[/Vi3nbnHeHne Ha 3aab/KeHnATa UM HaCTbMBaHe Ha APYro OCHOBaHMeE 3a NpekpaTABaHe
Ha JOroBopa — NpeKkpaTUTeNHO YCNOBMe, NpMxXBallaHe, NOAHOBABaHE, CIMBaHe Ha AiBeTe CTpaHu
No NPaBOOTHOLWEHNETO;

[1/Pa3BanaHe Ha oOroBopa;

E/Bbe3CcpoyYHnAT [OoroBop ce npekpaTaABa C eQHOCTPAHHO BoOfieM3ABNEeHMe Ha BCAKa OT
CTpPaHUTe, ako Ca Hanuue NPUYMHN, KOUTO NPaBAT NO-HATATbLWHOTO CbLeCTBYBaHe Ha 4OroBopa 1
NPaBOOTHOLWEHNETO HepgonycTuMn. Ho 1 6e3 HannumeTo Ha TakMBa NMPUYMHU MO BCAKO Bpeme
BCAKA efjHa OT CTpaHWTe MOXe Aa WUCKa HeroBoTO MnpekpaTaBaHe. B To3m cnyyam obauye 1A e
ANbXHa Aa NnaTn Bb3HarpakgeHve 3a n3BbplieHaTa ycnyra n obesueteHre Ha BpeanuTe, KOUTo
61 NnpeTbpnAna HacpelHaTa cTpaHa. [locoueHOTO OCHOBaHME K HacTbNMaTa NpaBHa nocieanua
Bb3HMKBaT Ha OCHOBaHMe nNpunaraHeTo No aHanoruna Ha 3akoHa (analogia legis). Tyk ctaBa Bbnpoc
3a npunaraHe Ha un. 268 33[]. [loCcoYeHNAT uneH ce npunara CbOTBETHO M 3a U3NDBAHUTENA, @ He
CaMO 3a Bb3N0OXUTeNA.

6. BbnpocbT 3a U3MeHeHNe Ha AoroBopa 3a yaiyru

De lege lata npn poroBopute 3a M3paboTKa M MOPbBUKA, KOUTO CTOAT Hal-6nM3Ko Ao
[IOroBoOpa 3a ycnyru, He e npeaBmaeHa pasnopenba OTHOCHO M3MEHEHMETO Ha AoroBopa. AKO
[IOrOBOPBT € C NPOAb/IKUTENHO U3nbliHeHNe de lege ferenda B egHa 6baelya ypeaba moxe aa ce
npeaBMAM Bb3MOXHOCTTA Kay3nte My Aa 6bAaT M3MEHsIHM OT BCAKA OT CTPAHUTE, ako HacTbnAT
NPoOMeHn B O6GeKTUBHUTE ycsioBuA. HeobxoammocTTa OT NMPOMAHa Ha LOroBopa rpo3n BCEKU
[IOrOBOP, KOWTO Ce M3MbJIHABA Npe3 onpeaeneH nepnos oT BPeMe 1 KOWTO € U3JTOXKEH Ha ronsiMa
AVHaMMKa KaTo Hamp. 4OrOBOP 3a KOHCYNTaHTCKM YCNyr B onpeaeneHa npoMeHmBa obnact Kato
eHepreTnkaTa, MeAULUMHATA, TEKapCTBEHN NpoayKTn 1 ap. W 3aToBa 3akoHogaTensT Tpabsa aa A
obesneun.
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EKOJIOTM4HO MPABO

NMPUHUUMWUTE HA EKOJIOTMYHOTO NPABO
B MPABHATA JOKTPUHA HA
HAKOU AbPXABW: AKTYAJIHU NPOBJIEMU

MNpod. A.10.H. Teopru NMeHues
lOpuduuecku pakynmem
[Tnosouscku yHusepcumem ,llaucuti XuneHoapcku”

Pe3ome

Cmamuama e noceemeHa Ha €OUH OM aKMyasHuUme meopemuy4Hu npobnemu Ha
eKOJI02UYHOMO Nnpaso. BHUMaHuemo e HacoyeHO KuvM 8v321e0ume Ha omoesiHuU asmopu 8
npasHama 00KMpUHA HA HAKOU 0BpPXXdsu OMHOCHO NpUHYUNUMe HA eK0J102U4HOMO NPAso.

Knro4oeu oymu: npuHyunu, ekos02u4HO Npaso, npasHa 00KMpPUHA.

Summary

This article is dedicated to one of the current theoretical problems of environmental law. The
attention is paid to the views of separate authors in the legal doctrine of some countries on the
principles of environmental law.

Key Words: Principles, Environmental Law, Legal Doctrine.

YBop

MNpobnembT 3a opuanYeckaTa Npupoga Ha NPUHUMNUTE Ha NPaBoOTO e ¢yHAaMeHTaneH
KakTO 3a obwaTta TeopuAa Ha NpPaBOTO, Taka M 3a OTAENIHUTE OTpac/M Ha MpPaBOTO, BKII.
ekonornyHoTo. CblieBpeMeHHO TOM € eANH OT Hal-GUCKYCMOHHUTE B HallaTa 1 YyaecTpaHHaTa
npaBHa AoKTprHa. OCHOBHUAT ANCKYCMOHEH BbNPOC B Ta3n HacOKa Ce CBeXa 40 TOBa, Aann Te ca
HAKaKbB BMA NpPaBHM HOPMW, UM HAMAT TakoBa KauyecTBoO. [ToHacToAwem y Hac npeobnagasa
6pPOAT Ha Te3M aBTOPU, KOUTO MM OKayecTBABAT KaTo 0COOeH BMA NpaBHU HopmK'. 1o Moe MHeHWe,
3a Ja ce OTroOBOPU MbJIHOLEHHO Ha rOPEenoCOYeHNA AUCKYCMOHEH BbMNPOC e Heobxoanmo npeau
BCUYKO Aa ce 06bpHe BHMMaHME Ha $aKTa, Ye NPaBOTO € eANH CJIOXKEH coumaneH ¢eHOMEH, KONTO
MMa KakTO MaTepuanHa, Taka M HemaTepuanHa (MetadumsmuyHa, AyxOBHa) CbLHOCT. Te3n ABa
KOMMOHEHTa B Hero ca HepasprBHO CBbp3aHW nomexpay cu. lNpaBHWTE HOpMM chlagaT KbM
MaTepuanHMA KOMMOHEHT B NPABOTO, a NPaBHUTE MAEWN, BbMIDBTEHM B NPABHUTE HOPMU — KbM
HemaTepuanHna (MeTadn3nYHNA) My KOMMOHEHT.

! BX. no-nogpobHo B Tasu Hacoka Menues, . MNpuHUMNU Ha Gbnarapckoto ekonoruuyHo npaso. C., PoHgauua
“TpaxpaHn Ha Hoeata enoxa”, 2017, c. 28-97 n uutmpaHata Tam nutepatypa; HayuHun yeteHusa Ha Tema ,lpaBHn
HOpMM W npaBHN NpuHuMNUu”. C6OPHMK AOKNaAM OT HayyHa KOHdepeHLWA, opraHuMsvpaHa OT KaTegpa
~Teopua n NCTopma Ha AbpKaBaTa U NpaBoTo” n Kateapa ,HakasatenHonpasHu Haykun” Ha lOpugunueckusa
dakynter Ha CY ,Cs. KnumeHnt Oxpuacku”, nposepgeHa B Copua Ha 15 manm 2017 r. C, YN ,Cs. KnumeHT
Oxpuackn”, 2017, c. 13-167, 183-194, 211-245, 271-314, 323-358, 369-389, 399-423, 447-462, 474-483, 533-584 u
BK/IOYEHUTE TaM JOKNaAMn U UMTUpaHaTa B TAX nuTtepatypa. OTHOCHO NoHATUETO, dyHKUMnTE, dopmMuTe N BUAOBETE HA
npaBHUTE NPUHLMNK, BX. owe Ctounos, A. MpasHuTe npuHumMnu. Teopua n npunoxenue. C., Cnbéu, 2018, c. 37-207 n
uuTMpaHaTa Tam nutepartypa.
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OT epHa cTpaHa, NpaBHaTa naesa He MoXe Aia ce peanusnpa 6e3 npunaraHeTo Ha NpaBHaTa
HOpPMa, a OT Apyra CTpaHa, NpaBHaTa HOPMa € BbHLUEH, MaTepunanmimpaH 13pas Ha onpegeneHa
npaBHa upeA. Hanuue e cBoeobpasHa ,lopuanyecka cMmbrosa“® mexpgy npaBHaTta Hopma U
npasHaTa ngea. CnegosaTtenHo, NPUHUMNNTE Ha NPaBOTO KaToO YacT OT NpaBHaTa cucTtema CbLlo
TpAOBa Aa ce pasrnexgaT KaTo M3ABa Ha HepaspuMBHaTa Bpb3ka MeXAy MaTepuanHua u
HemaTepuanHMA KOMMOHEHTM B NpaBoTo. Bb3 oCHOBa Ha ToBa cMATaMm, 4Ye NPUMHUMNATE Ha
NPaBOTO, B YAaCTHOCT Ha €KONOrMYHOTO NpaBo, NpeAcTaBnABaT 0cobeH BWUA NpaBHU HOpMU, B
KOUTO Ca 3aKperneHn pbKOBOAHW MPaBHU MAEWN 3a Pa3BUTUETO Ha OOLEeCTBEHUTE OTHOLLEHUA B
onpepgeneHa obnacrt, B cyyad - B 06nacTTa Ha ona3BaHETO Ha OKOJIHaTa cpefla B HeMHaTta uAanocT
WY Ha OTAENHUTE 1 KOMNOHEHTK®. Te ca No-abcTpakTHO GOPMYNMpaHnN B CPaBHEHME C-, U UMaT
Mo-rofsiMa 3HaYMMOCT OT, OOMKHOBEHMTE NPABHU HOPMK, A0 KOUTO Ce OTHacAT. To3n M3BOg ce
Hanara rnaBHoO nopaam ocobeHata UM NpakTUYeCcKka pons 3a Pa3BUTMETO Ha HOPMOTBOPYECTBOTO
n npasonpunaraHeto. OT egHa CTpaHa, TAXHOTO NPAaKTUYeCKO 3HayeHMe 3a HOPMOTBOPYECKMA
npouec ce 13pasfasa B TOBA, Ye NPUHUUNUTE Ha NPaBOTO ONpefenAT HaCOKUTE Ha pa3BUTUE Ha
npaBHaTa ypeaba Ha CboTBEeTHUTe obLecTBeHN oTHoWeHUA*. OT Apyra cTpaHa, MPakTUYeCKoTo NM
3HayYeHne 3a NpaBonpuIaraHeTo ce oyepTaBa MaBHO B ABE HACOKW: a) KaTo MPaBHO CPeAcTBO 3a
Tb/IKyBaHe Ha NpaBHUTe HopmK (un. 46, an. 1 oT 3akoHa 3a HopmaTMBHUTe akToBe — 3HA - [1B, 6p.
27 ot 1973 1., u3M. 1 gon.)’; n 6) KaTo NPaBHO CPeACTBO 3a 3aMbJ/iBaHe Ha NPA3HOTK B NPABOTO, T.€.
npu T.Hap. aHanorua Ha NpaBoTo (un. 46, an. 2 ot 3HA)®. CbLeBpeMEHHO ropenocoYeHUAT N3BOA
338 CbOTHOLIEHNETO MeXAy MNpaBHWTE NPUMHUMNN U OOMKHOBEHWUTE MpPaBHM HOPMU CMATaM 3a
OTHOCUM KaKTO KbM HaLMOHANHOTO, Taka U KbM NpaBoTo Ha EC n mexgyHapoaHOTO Npaso.

BHMMaHMeTO B TOBa Hay4yHO M3CneaBaHe e HACOYEeHO KbM Bb3rnieante Ha OTAeNHW aBTopu
B MpaBHaTa AOKTPMHA MO E€KONOrMYHO MpPaBO Ha HAKOU AbpxaBu. OCHOBHUTE My Uenu ca
HacoyeHn KbMm oboraTABaHe Ha e€KoJlorornpaBHaTa HW JnuTepaTypa W JonpuHacaHe 3a
pa3rpbliaHeTo Ha HayyHa AUCKYCMA MO pasrnexpaHata npobnematuka. To e cbobpaseHo CbC
3aKoHofaTencTsoTo v nutepartyparta kbm 01.04.2019r.

I. MpuHUMNNUTe Ha eKONOrM4yHOTO MNpaBO B eKoJioronpaBHaTa [AOKTPMHa Ha

Peny6nuka bbarapusa

MNpuHUMNNTE Ha EeKONOrMYHOTO NpPaBO Ca pasrnexgaHu B HalaTa eKonoronpasHa
nuTepaTtypa, C Manku M3KIIYEHUA’, CbBCEM JIAKOHWYHO B PaMKUTE Ha MO-UANOCTHU Hay4yHU
n3cneaBaHnsa B 06nacTTa Ha NpaBHaTa 3alMTa Ha OKONHaTa cpepa. Taka Hanpumep [. CTanHoB B
CBOATa 3HauMMa 3a €KONIOTMYHOTO npaBo MoHorpadua ,3awmta Ha npupopaTta (NpasHU
nscneaBaHunA)” n3bpoABa NeT nNpuHUMNA Ha MpaBHaTa pernaMeHTauma Ha 3awmuTata Ha
npupopaTa, @ UMeHHO: BCeobXBaTHOCT Ha Ta3W 3aLymUTa Mo OTHOLUEHNE Ha BCUYKM KOMMOHEHTU Ha

2 ToHATheTO ,CcMMOMO3a” € HOTOPHO B HayKaTa eKOSIoTUA M O3HauaBa HaIMUMETO Ha [ABa KOMMOHEHTa Ha
eKocmucTemara, KOUTo ca Hepas3pUBHO CBBP3AHN MOMEXKAY CU — BXK. PEUHMK NO eKonornAa n onasBaHe Ha OKOJIHaTa
cpepa. C,, MNaptunsgar, 1984, c. 230.

3 Bx. Menvyes, I'. LinT. cbu., c. 139-140.

4 Bx. MeHues, T. LlnT. cby., c. 19-20 1 unuTMpaHaTta Tam nutepaTypa; Cromnos, A. Lut. cby., ¢. 91-96 1 uutpaHaTa Tam
nuTepartypa.

> CbrnacHo un. 46, an. 1 (m3m. — [IB, 6p. 46 ot 2007 r.) ot 3HA: ,PasnopeabuTe Ha HOPMaTMBHUTE aKTOBE Ce Npunarat
cnopef TOYHMA MM CMUCDHA, @ aKo Ca HeACHMW, Ce TbAKyBaT B CMWUCBHAA, KOWTO Ha-MHOro OTroBapA Ha Apyrute
pa3snopen6bu, Ha LienTa Ha Tb/IKyBaHWA akT 1 Ha OCHOBHMTE Havana Ha nNpaBoTo Ha Penybnuka bbnrapuwa.”

8 CbrnacHo un. 46, an. 2 (usm. - [1B, 6p. 46 ot 2007 r.) ot 3HA: ,Korato HOpPMaTUBHUAT aKT e HeMb/leH, 3a HeypeaeHuTe
OT Hero ciyyau ce npunaraT pasnopeaduTte, KOUTO Ce OTHACAT A0 NOJOGHM Clyyau, ako TOBa OTroBapA Ha LenTa Ha
akTa. AKo TakmBa pasnopenbu nunceaT, OTHOWEHUATa Ce ypexaaT Cbobpa3HO OCHOBHUTE Hauasa Ha NpPaBoOTO Ha
Penybnuka Bbnrapuma.” BX. OTHOCHO 3HaueHVWETO Ha MpPaBHWUTE MPUHUMMU 3@ TbJIKYBAaHETO W 3aMbjBaHETO Ha
npasHoTK B NpaBoTo, Hanp. MeHues, I'. UuT. cby,, ¢. 20-21 1 untnpaHata tam nutepatypa; Cromnos, A. LUuT. cbu,, C.
104-110 n unTpaHaTa Tam nuTepaTypa.

7 BX. MOHOrpadnuHOTO M1 n3cnegsaHe “MpUHLMNY Ha 6BAraPCKOTO EKOTOrMUHO NpaBo”, 350 c., MOCoYeHo no-rope.
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OKOMHaTa cpefa, ,obuwoHapoaHa” cob6CTBEHOCT BbpPXY MPUPOAHUTE Pecypcu, KOMMIEKCHO W
pauMOHaNHO M3Mon3BaHe Ha MNPUPOAHWTE pPecypcu, MIAHOBOCT Ha MPUPOAOMNON3BaHETO U
obuwlectBeHO Hauyano (,BceHapogHO Aeno”) Ha 3awmtata Ha npupopata®. Tonm aHanm3mpa
CbAbpPXKaHMETO MM B KOHTEKCTa Ha ynpaBfieHMeTO Ha AeNHOCTTa MO ona3BaHe Ha OKOJIHaTa
cpepa’.

ABTOpPBT Ha HactoAwoTo wm3cnegasaHe n C. HaymoBa nocouBatT 11-Te npuHUMNK Ha
»,AENHOCTTa NO Ona3BaHe Ha OKofHaTa cpeda”, ypegeHn B un. 3 ot 300C npu aHanm3a Ha
AbpKaBHaTa €KOMorMyHa MofnTMKa B CBET/IMHATa Ha OOCTOATENCTBOTO, Ye MPaBOTO € HerHOo
OCHOBHO CpeAcTBO 3a peanusaumAa’®. B Ta3m Hacoka cbBcem nakoHu4yHo W. Kepemepuwmes e
NOCOYM/ Bpb3KaTa Ha Te3N NPUHLMNK C BTOPUYHOTO EBPONENCKO NpaBo'’.

Apyr Haw aBTop, K. PafAHOBa, pa3srnexpganky nNpPUHUMNNTE Ha MeXAYHapOQHOTO
€KOJIOFMYHO NpPaBo, M3TbKBA, OT eHa CTPaHa, Ye obLKMTe NPUHLUMMIY Ha MeXAYHApPOAHOTO NpPaBo
,Ca YacCT OT ToBa MpaBO” M ,perynatop Ha NPaBOOTHOLWEHUATa B cpepaTa Ha onasBaHETO U
paLMOHaNHOTO M3MOoN3BaHe Ha OKOJMHaTa cpefa”, a OT Apyra CTpaHa, Ye HannvmeTo Ha cneymanHn
NPUHLUNN Ha MeXAYHapOAHOTO €KOMIOrMYHO NPaBo € HeoOXoAMM KPUTEPUI 3a CbLLeCTBYBaHETO
My KaTO CaMOCTOAITeNIeH OTPach/l Ha MeXAyHapoAHOTO npaBo'?. TA onpegena Te3u NPUHUMNK
KaTo ,AeKnapaTuBHM HOpMUK”, aKTUUYECKM KaTo BUA NpaBHU HOpMIA '3,

Il. MpuHUMNNTEe Ha eKONOrM4YHOTO NpaBO B eKoJoronpaBHaTa JAOKTPMHaA Ha

Benuko6puTtaHus

B uyxpgecTpaHHaTa ekonoronpaBHa nuTepaTtypa OTAeNHUTe aBTOPW Ca W3Mos3Banu
pa3fNMyYHM NOAXOAN NMpPW pasrnexgaHeTo Ha Ta3n npobnematnka. Taka HanpuMep B aHrIMIACKaTa
ekonoronpasHa AoKTpuHa [I. X3 n3TbKBa 3 OTPACNIOBM NPUHLUMUNA HAa €KOIOrMYHOTO NpPaBo Ha
BenukobputaHua: a) npuHUMN Ha HeonpepeneHocTTa (uncertainty principle), n3pasasawy ce no
CbLecTBO B HeoOXOAMMOCTTa OT MPOBEXAAHETO Ha MOAPOOHW E€KONMOrMYHU aHanvM3v npeau
B3eMaHe Ha YMpaB/IeHCKOTO pelleHue; 6) NpMHLUMN Ha npeanasBaHeTo (precautionary principle),
CBbp3aH C MNpPEeBaHTMBHMUTE MepPKM 3a OMa3BaHe Ha OKOJHaTa cpeda; M B) NPUHLUUNDT
,3ambpcntenat nnawa” (polluter pays principle), wn3pa3fBaw, ce B 3agb/KeHMETO 3a
npaBoHapylwnNTena fAa 3annatu onpefeneHa napvyHa cyma B CyyaumTe Ha, NO CbLeCTBO
HaHOPMEHO, 3aMbpCABaHE Ha KOMMOHEHTUTE Ha OKOJIHaTa Cpefa, BK/. KaTo obe3leTn BpeauTe,
HaHeCeHM Ha OKOJTHaTa cpefa Npv TakoBa 3ambpcABaHe'.

8 Bx. CranHos, M. 3awuta Ha npupoaata (nNpasHu mnscnegsanua). C., Msgatenctso Ha BAH, 1970, c. 24. ToBa e u
MbPBOTO LANOCTHO HAaYyYHO U3C/ieiBaHe y Hac B 06nacTTa Ha eKoSIOrMYHOTO NPaBo, @ aBTOPBT My, MO MOe MHEHWUe,
onpeaesnieHo MOXe fia ce OKauecTBM KaTo ,naTprapx” He camo Ha 6bnirapckaTta Hayka no agMMHUCTPATUBHO NPaBo, HO
N Mo eKonornyHo npaso. CouieBpemeHHo . CTalilHOB e MbpPBUAT 6bIrapPCKX YUeH, NPoBen NpaBHU U3CNeABaHUA B
obnacTTa Ha eKoNIorMyHoTO Npaeo. He TpabBa Aa ce 3abpaBa U 0OCTOATENICTBOTO, CBBP3aHO C UCTOPMYUECKMA Nepuos
3a HalwarTa CTpaHa, B KOWTO belle n3gaaeHa Tasnm MOHOrpadpus, Kato BbNpPeKn BCUUYKO, MOBEYETO OT U3TbKHaTUTE OT
Hero NPUHUMNU He ca M3rybunu 3HayeHMeTo CM K MNoHacToAlleM. ToBa e MoKa3aTeNl M 3a Heropata HayuyHa
JanHOBUAHOCT.

°Mak Tam, ¢. 25-34, 234-255.

19 B)x. HaymoBa, C. OCHOBHM BBMNPOCK Ha €KONOrMUYHOTO MpaBo. 2. npepab. n gon. usg. C, BAH — WHcTuTyT 32
ObpkaBaTa 1 nNpaBoTo, 2012, . 34, KbAETO TA I'M OTOENA3Ba B KOHTEKCTA Ha T. Hap. OT HeA ,OCHOBHU NPUHLMUMNKN Ha
npaBHaTa NONMTMNKa MO OMnasBaHe Ha oKosHaTa cpena; MeHues, I'. EkonornyHo npaso. Obwa vact. C., PeHen, 2011, c.
36-37.

1 Bxx. 3aKOH 3a onasBaHe Ha OKoJsHaTa cpefa: KomenTtap ot MBan Kepemeaunes opuct B MMHNCTEPCTBOTO Ha
oKonHaTta cpega v BoguTte. C., DeHesn, 2004, c. 6.

12 Bx. PasnoBa, K. MNprHUMNM Ha MeXAYHapOAHOTO EKONIOTMYHO MpaBo. - HayuyHu Tpygoee Ha PyceHckua
yHuBepcuteT ,AHren KvHues”. Pyce, 2010, 1. 49, cep. 7. ,lpaBHun Haykn”, c. 117.

*Mak Tam, c. 123.

14 Bx. Hughes, D. Environmental Law. 2. Edition. London, etc., Butterworths, 1992, p. 17.
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MocnegHMAT OT Te3U MPMHUUMM € XapaKTepeH 3a eKONIOrMYHOTO 3aKOHOAATEeNCTBO Ha
BenukobputaHua owe ¢ npreMaHeTo Ha 3akoHa 3a KOHTPOJ BbpXy 3aMmbpcABaHeTo oT 1974 .
(Control of Pollution Act, 1974), c KONTO ce perynMpa ynpaxHABaHETO Ha KOHTpon C uen
npenoTBpaTABaHE Ha 3aMbPCABAHETO Ha KOMMOHEHTUTE Ha OKOMHAaTa cpefa, a BnocneacTeme
Hamepu n3pas 1 B pasnopenbute Ha 3akoHa 3a ona3BaHe Ha oKojHaTa cpefa oT 1990 r. Ha Ta3u
AbpxaBa (Environmental Protection Act, 1990)".

lll. MpyHUMNNTE Ha eKONOrMYHOTO NPaBo B eKoJiorornpaBHaTa AOKTpuHa Ha CALL

B ekonoronpaBHaTta gokTpuHa Ha CALL oTgenHuTe aBTOpM HacoyBaT BHMMAHWETO CU
rMaBHO BbPXYy OMpedenAaHETO Ha HAKOM XapakTepHM OCOOEeHOCTM Ha MpPUHUMNUTE Ha
€KOJIOrMYHOTO MPaBO WM CbCpefoTouvaBaT YCMAMATa CU B U3ACHABAHE Ha CbAbpPXKaHMETO Ha
KOHKPETHM OTPac/IoBM NPUHLUMMAN Ha €KOMOrMYHOTO npaBo. Taka Hanpumep A. Kuc n [. WentbH
M3TbKBaT, Ye NMPUHUMMUTE Ha €KONOTMYHOTO MPaBo ca ,ARPOTO” Ha eKonoronpasBHaTa cucTema
KaKTO Ha HaUWOHasiHO, Taka M Ha MeXAyHapodHO paBHuwe. Pasrnexganku, OoT egHa CTpaHa,
TeHOEeHUMATa KbM BOLIABaHE Ha CbCTOAHMETO Ha OKONHaTa cpepa, a OT Apyra CTpaHa,
pa3BMTUETO Ha MEXAYHApPOAHOTO €KONIOTMYHO CbTPYAHMYECTBO, Te NlaHCMpaT efHa MHTepecHa
naesn, KaKTo C TEOPETUYHO, Taka U C MPaKTUYeCcKo 3HayeHne. Ta ce n3pasasa B HEO6X0AUMOCTTa Aa
6baaT paspaboTeHn, opmynmMpaHn 1 NpUeTn ,KNYoBU” NPUHLMNK, KOMTO Aa 6baaT 06K KaKTo
3a HaUMOHANHOTO €eKOJIOTMYHO MNpPaBO, Taka M 3a MeXAYHapOAHOTO €KOMOrMYyHO MnpaBo'e.
Mone3HocTTa Ha Ta3n naen, cnopea MeH, ce n3pasfBa B CTpemMeXa KbM NOCTeNeHHO yeAHaKBABaHe
Ha Bb3rfeguTe Ha 3akoHopaTenAa B OTAeNHWUTE ObprKaBW, OT efHa CTPaHa, U Ha Abp)KaBuTe-
YUYaCTHMYKM B MEXAYHAPOAHWN CopasyMeHua, OT Apyra CTpaHa, C Len NoCTUraHeTO Ha KOHCEHCYC
OTHOCHO GPOPMYNIMPAHETO Ha MPaBHN NPUHLMMN HAa EKONIOMMYHOTO MPaBo C OOLLO 3HAYEeHMe KaKTo
Ha HaUWMOHANHO, Taka M Ha MeXAyHapoAHO paBHuWe. HakpaTko TAxHaTa maea ce CBexpaa Ao
HeobxoAMMOCTTa OT pa3paboTBaHe Ha MpPaBHM NPUHLMNK, KOMTO Aa Ca ObWM KakTo 3a
HaUWOHaNHOTO, Taka N 3a MeXAYHapOAHOTO eKONIOMMYHO MpaBo, T.e. Ha CcBOeobpasHu ,00wu
NPUHUUNN Ha eKONOrMYHOTO NpaBo”. BbB Bpb3Ka € ToBa Te npeanarat CiegHUTe NPUHLUNK: a)
NPVHUMN Ha npegoTBpaTABaHETO (,NpeBeHuUMATa”), M3pasABal, ce B npeanpueMaHeTo Ha
NpeBaHTMBHN MepKM 3a ona3BaHe Ha OKOMHaTa cpefa; 6) NpUHUMN Ha Npeana3BaHeTo, M3pa3ABally
ce B NpeanpuemMaHeTo Ha NPEeBaHTVBHU MEPKM 1 B CllydanTe Ha HeJOCTaTbUHO HayYHW AaHHU U
3HaHMA 3a BPeAOHOCHWUTE nocneauun OT onpepeneHy AeNHOCTM BbpXy OKonHata cpepa'’; B)
NPUHUMN ,3aMbPCUTENAT Niawa”’; v r) NPMHUMN Ha y4YacTie Ha obLeCcTBeHOCTTa BbB B3eMaHETO
Ha yNpaBNeHCKN peleHVA M JOCTbM Ha oOlecTBeHOCTTa [0 NpaBOCbAMe MO eKOMOrMYHU
Bbnpocn's,

> BX. Hanp. B Ta3n Hacoka Tromans, S. The Environmental Protection Act 1990: Text and Commentary. London,
Sweet & Maxwell, 1991, p. 6-25.

16 Bx. Shelton, D., A. Kiss. Judicial Handbook on Environmental Law. Nairobi, UNEP, 2005, p. 19-20.

7 ABTOpuUTe OTGENA3BaT, Ye MO CbLIECTBO TOBA He € MPUHLUM Ha eKONOTMYHOTO MPaBo, a NPaBHO CPeACTBO 3a
onasBaHe Ha OKOJIHaTa cpefa C NPEBAHTUBEH XapaKTep, HO Te ro npeanaraT KaTo OTAeNeH NPUHUUM OT NOCOYeHUs
npeaxoAeH NPUHLMM, MOPaAMN HAKOW NO-CbBPEMEHHM TEHAEHLUN 1 Bb3rNeAmn B MOAXOAMTE 3a ONa3BaHe Ha OKOoHaTa
cpena - Ibidem, 21-22. CbabpKaHNETO Ha NAenTa, 3aNlerHana B npeanaraHua oT aBTOpUTE NPUHLUUM, HAKPATKO MOXe
Ja ce onuiue Taka: ako nopaau ,HeonpeaeneHocT”, KakTo ce n3pasAsaT Te3n aBTopU, UM HEAOCTUT Ha CbBPEMEHHU
HayYHMW 3HaHUA U JaHHW OTHOCHO BPeAOHOCHUTE NoceanLm BbPXy OKONTHaTa Cpeaa OT onpefeneH Bua AerlHOCT, No-
nobpe e fa ce npeanpuemMaT HAKAKBU MPEBaHTMBHM MepPKU, OTKOJIKOTO Aa He ce npeanpuemMe HULO 3a 3alyMTa Ha
oKkosnHaTa cpefa. [1o Mmoe MHeHVe 1 B Te3n c/lyyaun cTaBa Ayma 3a APYr NPUHLMM Ha eKONIOrMYHOTO NpaBo, 0T6enAsaH
no-rope KaTo ,MPVHUUM Ha NpeAoTBpaTABAHETO (NPeBeHUMATa)”, @ He 3@ OTAENEH OT HEero NPUHLMM C HAUMEHOBaHUe
»MPUHLMN Ha Npeana3BaHeTo”.

'8 |bidem, 20-24.
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B gpyra cBos nybnvkauma, nocBeTeHa Ha €BPONENCKOTO eKOMOrMUYHO npaBo obaue, Te3un
aBTOpK OTOENA3BaT, Ye Beye ca Hanuue ,o06Wmn” NPUHLMNM Ha eKONTOFMYHOTO MPABO, KAKTO Ha
HaUMOHANHO, Taka M Ha ,pernoHanHo” (MmaT npeasua Npean BCMUYKO NpaBoTo Ha EBponenckua
cbto3 — EC - 6en. aBT) M Ha MeXAYHapOAHOMPABHO paBHMLIE, KOUTO Ca pa3paboTeHn c uen
,MMOAAbP)KAHETO Ha BmocdepaTta U HEMHUTE KOMMOHEHTU” N ca 6a3MpaHu Ha ,obwonpreTaTa
KoHLUenumA“, ye ona3BaHETO Ha OKOJIHaTa cpefda e ,nybnnyHa nnm Bceobua rpmka“’®. Bbe Bpb3ka
C TOBa Te M3TbKBAT W aHanM3npaT cnegHuTe 5 ,06Wm” NPUHLMNM 3a Te3n pasINYHN PaBHMLLA Ha
ekonioronpasHa ypegaba: a) 3awmTa; 6) nogobpasaHe; B) npeanasBaHe 1 NpeBeHUMs; ) ONa3BaHe;
n a) ,3ambpcutenaTt nnawa“®. Kato cnaboct Ha ToBa M3OpoABaHe MOXe fa Ce Mocoyu
06CTOATENCTBOTO, Ue Te3 aBTOPU He MOCOYBAT Bb3 OCHOBA Ha KOW NpaBHM akToBe Ha EC, 6uno to
Mo MbPBUYHOTO WX BTOPUYHOTO My MpaBo, Ce M3BANYAT NPUHLUNMTE Ha ,3awmnTa” n ,onassaHe”,
a OCBEH TOBAa, CTPYBa MU Ce, Ye aHaNM3bT Ha Te3un 5 ,06Wwmn” npuHUMnK, n3nmnsa B N3BeCTHa CTemneH
M3BbH 06XBaTa Ha TemMaTMKaTa Ha TAXHATa Hay4yHa pa3paboTKa, T.e. Te TpAbBale ga ce GoKycmpat
CaMO BbPXY NPUHLMNUTE Ha EBPONENCKOTO EKONIOIMYHO NPaBO, KOMTO Le 6baaT pasrnegaHn no-
0Ny B HaCTOALWOTO HAay4yHO M3CnefBaHe, U IMaBHO B TO3M KOHTEKCT Aa U3BbPLUBAT €BEHTYaslHO
CpaBHUTENHOMPABEH aHanun3.

Mo-HaTaTbK B nybnukaumATa cu Te oTbenAsBaT, ye ca Hanuue u ,Apyrv npuHUmMnn®,
ypeaeHu KakTo B ,HopmuTe Ha EC 1 nporpamnTte my 3a gencteue (B obnactra Ha OKosiHaTa cpeaa —
6en. aBT.)”, Taka M B Hakou pasnopeabu Ha HaAUMOHAIHOTO U MEeXAYHapOAHOTO EeKONMOrMYHO
npaBo, KOUTO ,B HAKOW Cily4yan” ca ,gonbaBawm” n HeobxogmMm 3a NpuaraHeTo Ha M3TbKHaTUTE
oT TAX 5 ,06Wn” npuHuMnK?'. Kato npumepn 3a peannsaumata Ha U3TbKHATUTE OT TAX NO-06LWK
NPUHUMNM Ha NpeAnasBaHeTO M NpeBeHUMATa, Te MoCoYBaT M aHanusupart cnegHute 4 ,apyrn”
NpUHUMNK: a) ,Han-gobpaTta HannuHa TexHonorua”; 6) ,Han-gobpata HanM4yHa TEXHOMOrWA, He
N3NCKBaLLa NPeKOMepHUN pa3xoaun”; B) ,Han-gobpute eKoNorMyHn NpakTnkn®; n r) ,Han-gobpunAart
NPaKTUYECKM eKONorMyeH BapmnaHT“?% ToBa TAXHO CTaHOBMULLE CbLIO CMATaM 3@ HEMPUEMINBO, MO
cnepgHUTE CbobparkeHuA.

[Tepeo, bopmynupaHnTe OT aBTOPUTE HAMMEHOBAHWUA Ha T€3W NPUHLMMW NOTMYeCcKn BogaT
[0 KOHCTaTauuATa, Ye B C/lyyad CTaBa AyMa He 3a HaMMEHOBAaHWA Ha MpaBHM MPUHUMNIK, a 3a
NPaBHW MOHATKA, KOUTO Ce OTHACAT UM A0 CbCTOAHMETO Ha TEXHMKATa UNK A0 onpeaeneH noaxon
B OMa3BaHETO Ha OKOJIHaTa cpefa. B cBeTnnHaTa Ha npaBHaTa TEXHMKA, 3@ la C€ OKAUECTBAT Taka
npeanoXeHUTe OT aBTOpPUTE NPUHUUNKN KaTo NpaBHU e Heobxoanma ynoTpebaTta Ha OTrnarosiHu
CbLUeCTBUTENTHW, Hanp. ,M3Mon3BaHe Ha" Npes aymute ,Han-gobpata HanMyHa TeXHonorna“, nnm
,M300p Ha" npep gymuTe ,Han-goO6PUAT MpPaKTUYECKN eKonormyeH BapuaHT”’. OcBeH TOBa, B
pa3nopenbuTe Ha HAKOWM AMPEKTUBM MOCOYEHWUTe OT Te3n aBTopu ,Apyrn npuHumnn” ce
ynoTpebABaT MMEHHO KaTO MPaBHU MOHATMA, @ He KaTo NPaBHU MPUHUMUNW, HaMp.: NOHATUETO
,Han-gobpata HanmnyHa TexHonorna” — B un. 9, nap. 22, 6. ,e” ot Aupektnea 2009/128/EO Ha
EBponenckma napnameHT n Ha CbeeTa oT 21.10.2009 r. OTHOCHO Cb3[aBaHe Ha pamKa 3a JencTeune
Ha O6wHoCTTa 3a ycTonymBa ynotpeba Ha nectuuyunam (OB L 309, 24.11.2009 r.)*; noHATMETO ,Han-
pobpata HanMuyHa TEXHOMOrUA, He M3MCKBalla MPeKoMepHWU pasxoan” — B un. 5, map. 1 ot
Onpektnea 2006/12/EO Ha EBponeinckma napnameHT n Ha CobBeta ot 05.04.2006 r. OTHOCHO
otnagbumte (OB L 114, 27.04.2006 r.); noHATUETO ,Han-pobpute (ekonormyHu — 6Gen. aBT.)

19Bx. Kiss, A., D. Shelton. European Environmental Law. Cambridge, Grotius Publications Limited, 1993, p. 36.

2 |bidem, p. 36-40.

2 |bidem, p. 40.

2 |bidem, p. 40-41.

2 B 1. 1.3. Ha MpunoxeHue |l ot Aupektuea 2004/35/EQ Ha EBponeickua napnameHT n Ha CbeeTa oT 21.04.2004 .
OTHOCHO €KOMorMyHaTa OTFOBOPHOCT 3a NpefoTBpaTABaHe WM OTCTpaHABaHe Ha ekonoruvuuu Bpeau (OB L 143,
30.04.2004 r., u3m. 1 Jon.) ce ynoTpeb6sBa TOBa MOHATUE B MHOXECTBEHO UWUCNO, T.e. MOHATUETO ,Hail-gobpute
HaNMYyHM TexHonornm”, Nopaan KoeTo CbLLO MOXKe Aa Ce NOCOYM KaTo NpUMep B pasrnexnaHata HacokKa.
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npakTMkn” — B un. 78, nap. 6 ot AupekTtnsa 98/70/EO Ha EBponenckua napnameHT n Ha CbBeTa oT
13.10.1998 r. OTHOCHO KayecTBOTO Ha OEH3MHOBUTE N AN3ENOBUTE FOPMBA, U 3a M3MEHEHNe Ha
Anpektmea 93/12/EMO Ha Cveta (OB L 350, 28.12.1998 r., B cvna ot 28.12.1998 r., u3m. n gon.) n
un. 18, nap. 6 ot upektmea 2009/28/EO Ha EBponenckua napnameHT 1 Ha CbBeTa ot 23.04.2009 .
OTHOCHO HacbpyaBaHe Ha M3MON3BAaHETO Ha €eHepruA OT Bb30OHOBAEMM W3TOYHMUW, U 3a
N3MEeHeHMe N BMOCNeACTBME 3a OTMsAHa Ha aupektmeu 2001/77/EO n 2003/30/EO (OB L 140,
5.06.2009 r., B cuna ot 25.06.2009 r., 3m. 1 AOMN.); NOHATUETO ,HaN-AO6PUAT (NpaKTUYecKkn — ben.
aBT.) eKoflormyeH BapmaHT” — B un. 4, nap. 5, 6. ,a” ot Qupektuea 2000/60/EO Ha EBponenckuna
napnameHT n Ha Cbeeta oT 23.10.2000 r. OTHOCHO YyCTaHOBABaHE Ha pamKaTa 3a AeWCTBUEe Ha
O6uwHocTTa B obnactra Ha nonutukata 3a Bogute (OB L 327, 22.12.2000 r., uam. n gon.)*.
Heobxoanmo e ga ce n3TbkHe 06CTOATENCTBOTO, Ye NPABHUTE MPUHLUNK U NPABHUTE NOHATUA He
ca TbXxaecTBeHW. Taka HanpumMmep egHo NpPaBHO NOHATME 61 MOrNo Aa 6bae BKAYEHO KaTo YacT
oT popmynuMpoBKaTa Ha MpaBeH NpuHUMN, 6e3 obaye Ja ce OTbXKAEeCTBABA C HEro, Tbi KaTo
NPABHUAT MPVHUUN € C MO-WMPOKO CbAbpXKaHMe MO OTHOLWEHME Ha MPaBHOTO MOHATUE.
OueBunpgHo A. Kuc n [. LentbH He ca ob6bpHanu BHMMaHWe, B 0OWOTEOpeTUYEH acneKT, BbpXy
pasfMkaTa mexay npaBeH NPUHLMM 1 NPaBHO NOHATHE.

Bmopo, aBTOpUTE 1 B Ta3n HaCOKa He MOCOYBAT KOHKPETEH MpaBeH aKT, pakTMyecKn oT
BTOPUYHOTO €BPOMENCKO €KONTOTMYHO NPaBO, KbAETO eBEHTYaslHO ca popmynmnpaHun Tesn ,apyru
NPUHUMNK“, a TOBa Cb3[aBa BNeYaT/IEHNETO 3a AOKTPMHANHO onpeaeneHn oT TAX NPUHUMNN, a He
3a NpaBHW MNPUHLUMNU U3PUYHO GOpMynMpaHuM B nNpaBHM akToBe Ha EC wnm mnsneyeHn no
Tb/IKyBaTeNleH NbT OT CbAebHaTa My NpaKTuKa. [oHacToAWweM HUTO eAnH OT NPeAoXKeHUTe OT TAX
4 ,0pyrv NpuHUMnn® He e M3pUYHO GopmMynMpaH KaTo MpaBeH MPUHUMN BbB BTOPUYHOTO
€KOJTIOrMYyHo npaBo Ha EC*,

Tpemo, aBTopuTe TpAbOBaLle fa OXxapaKTepusnpaT NnaHCMpaHuUTe OT TAX NPUHLUMNN C orneq
Ha BMAoOBaTa MM 0060COGEHOCT, Hanmp. KaTo 06LWOO0TPacsIoBM, NOAOTPAC/IOBN WM Ha OTAENHU
NpPaBHU UHCTUTYTML.

Yemewvpmo, ONCKYCMOHHa e Te3aTa MM 3a cybcmanapHma (qonbnealma) xapakTep Ha Te3u
NPVHUMMM MO NPUAaraHeTo Ha 5-Te M3TbKHaTK ,00Wn” NPUHLUMNN, GaKTUUYECKM MMALLM NO-BUCLL
PaHr CNpsAMO TAX, KakTO M M300WO0 noapasaenAaHeTOo Ha NPUHUWMAUTE Ha €BPOMENCKOTO
€KOMOrMYHO MpaBO Ha obwWM W Apyrv, 3awoTo Te3u ,Apyrn NpuHUMnn® MmaT OTHOCUTENTHO
CaMOCTOATENHO 3HayeHWe W cnefaBa fa ObpaT pasrnexgaHn B pPaMKUTE Ha BTOPUYHOTO
€BPOMNenCcKo NpaBo Npu U3ACHABaHE Ha TAXHOTO BUAOBO obocobaBaHe.

llemo, BMeCTO fAa NOCO4YaT KOHKPETHUAT npaBeH akT Ha EC, oT komto wum3Bnmuat
CbOTBETHMAT ,APYr NPUHUMN" 1 TOraBa eBEeHTYasHO Aia 3BbPLUAT CPAaBHUTENTHOMPABEH aHanus3 u
no ApYyrn MNpaBHM CUCTEMW, Te3n aBTOPWU M3TbKBaT onpefesnieH MexayHapodeH AoroBop (3a
N3TBKHATUAT OT TAX NPUHLMN Ha ,Har-gobpaTta HannyHa TEXHONOrMA“) UNM HalMOHaNeH NpaBeH
aKT (3a MocoyeHWTe OT TAX MPUHUMNM Ha ,Hak-gobpata HanMyHa TEXHOMOrMA, HEe M3NCKBaLLa

24 Bbnpekun ye B TOBa MOHATME He e BKIOUEeHa AymaTa ,npakTtuuekn”, ynotpebeHa oT aBTopuTte, ynotpebata Ha ToBa
noHatne B Aupektuea 2000/60/EO 6 morna ga ce cuMTa 3a aHaNlOrMyHa Mo CbAbPKaHWE C NpPeanoXeHoTo, HO
HeyMeCTHO KaTo MpaBeH NPUHLUUM, NOHATME OT TAX. OCBEH TOBa, Upe3 NOrmyecko TbpKyBaHe 61 MOrno Aa ce Hanpasu
KOHCTaTaLMATa, Ye CbAbPXKAHMETO Ha MOHATUETO ,Hai-fO6GPUAT NpPaKTUUYECKU eKOoNIorMyeH BapuaHT” daKTuuecku
MO>Ke [la ce U3BnmYye oT pasnopeadute Ha un. 7, nap. 3 u 1. 1.2. n 1.3. Ha MpunoxeHue Il ot AupekTrea 2004/35/EO.

% M3puuHo PopmynupaH KaTo MpaBeH NpuHUUN obaye, e ,MPWNaraHeTo Ha Hal-gobpUTE HaANUUHU TEXHWKK”,
dopmynupaH uspuyHo B un. 11, 6. ,6” ot OAupekTtnea 2010/75/EC Ha EBponeickus napnameHT n Ha CbBeTa OT
24.11.2010 r. OTHOCHO emMUcUUTE OT MNPOMULLIEHOCTTa (KOMMNEKCHO MpeaoTBpaTABaHE W KOHTPON BbPXY
3ambpcaaHeTo) (OB L 334, 17.12.2010 ., B cuna o1 7.01.2011 r.), KaTo NOHATUETO ,Hal-4OOPUTE HANIMUHN TEXHUKKN" €
No-WNPOKO OT NMOHATUETO ,Hal-fobpaTa HanMuHa TEXHONOIMA" 1 ro BKIOUBa B CbAbpXaHMeTo cu (Mo apr. oT un. 3, T.
10, 6. ,@” ot Ta3m gupektusa). CtaBa Ayma B ciiyyasa obaue, 3a APYr MPUHLUM, @ He 3a HeydauyHO MOoCOoYeHUAa OT
aBTOpPUTE KaTo MPUHUMN ,Hal-gobpaTa HanMuHa TexHonorua”, Tbil KaTo M3TbKHATOTO OT Te3U aBTOPM € MPaBHO
NOHATWE, @ He NPaBeH NMPUHLNXN.
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NpeKkoMepHM pasxoan”, n ,Han-gobpPUAT NPaKTUUYECKM eKONorMyeH BapyaHT”), KbaeTo ¢urypupa
CbOTBETHMA T.Hap. ,ApYyr” NpuHUMn?,

He3aBnCMMO OT ANCKYCMOHHUA XapaKTep Ha HAKOW CTaHOBULLA Ha Te3n aBTopwy, cneasa aa
Ce OKayecTBU KaTO MONIOXUTENEH OMUTHLT MM 3a pasrfiexpaHe Ha T.Hap. ,obwn” n ,gpyrn”
NPUHUMNW, BaNNOHN N 33 €BPONENCKOTO €KOIOMMYHO NPaBo, C KOETO Te HECbMHEHO AOMNPUHACAT
3a pa3rpblUaHeTo Ha Hay4yHaTa AUCKYyCUA B Ta3n HaCcOKa.

A. Knc n [. LentbH obaue, ot6enassAT owe 1 $akTa, Ye NoHacToAwemM B CBETOBEH Mallab
ca npuetn okosno 30 000 npaBHM aKTa (Ha HaUMOHANHO N MeXAYHapOAHO paBHuLie — 6en. aBT.) B
obnactta Ha ona3BaHe Ha OKOJIHaTa cpefa, Nopaan KoeTo ce Hanara o6ocobaBaHeTO Ha obwwm
npaBHM NPUHUMNKX B 06/1acTTa Ha €KONIOrMYHOTO NpaBo, KoUTo Aa obobwasaT (,koHconuamnpat”)
pa3nopenbute Ha TOBa yBeM4YaBaLLO Ce KONMMYeCTBO NpaBHM akToBe. QakTnyeckn Te n3TbKBaT
3HAaYE€HNEeTO Ha MpaBHUTE MPUHUMNM KaTo obobulaBaliy M HacoyBalM HOPMOTBOPYECTBOTO B
obnactTa Ha ona3BaHeTO Ha OKOMHaTa cpefa®’. ToBa TAXHO CTaHOBULLE MMa MPUHOCEH XapaKTep
KaKTO 3a HayKaTa Mo eKONorMyHo NpaBo, Taka ¥ 3a lopuanyeckata npakTunka B Tasm obnacr.

IV. MpuHuMNuTE Ha €KONOrMYHOTO NpaBo B eKonoronpaBHaTa AoKTpuHa Ha CCCP n

PyckaTta Oepepauna

B ekonoronpasHaTta nutepatypa Ha 6uswmna CCCP n Ha PyckaTa degepauma noHacToALeMm,
pa3rnexpgaHata npobnemaTvka e aHanM3MpaHa Ha MHOro Jobpo paBHMLLe, Tbil KaTO OTAeNHUTe
aBTOPY He CamMo pasrnexaaT XapakTepHUTe 0CO6eHOCTN Ha MPUHLMUNNTE HA €KONOTMYHOTO NPaBo,
HO HAKoM oOT TAX ¢dopmynupat M AedMHMUMA Ha ToBa MpaBHO noHATMe. Taka Hanp. B
ekonioronpaBHata nuTepatypa Ha O6uBwua CCCP peguvua aBTOpM M3TbKBAT pPasvNYHK
XapaKTePUCTUKM Ha NPUHLUUNNTE Ha €KONOTMYHOTO NMpPaBo, OTOeNA3BanKy Hanp. 4ye Te ca: OCHOBa
Ha npaBoTBopyeckaTa pgenHoct (A. LUectepiok)®; ,ocHoBonmonarawy Havana” BbB
,B3aMMOOTHOLLEHNATA" mexay cybeKTMTe Ha NPaBOTO B 06nacTTa Ha OnasBaHe Ha OKOJIHaTa cpeaa
(B. MeTpoB)®; BUA NpaBHU HOpPMKW, onpedenAln CbAbpPXKaHMETO Ha ApYruTe MpaBHU HOPMX B
obnactta ona3BaHe Ha oKofiHaTa cpefa (B Akosnes)*’; Buag npaBHM HOPMW, KOUTO OKasBaT
,O0paTHO Bb3[ENCTBME BbPXY €KONMOTrMYHUTE OOLeCTBEHN OTHOLIEHWA 4Ype3 ApYyrute npaBHU
Hopmu (B. AKywes)®'; BUA npaBHM HOPMM, KOUTO Ce OTpas3ABaT B APYruTe NnpaBHM HOPMM Ha
onpegeneHun npasHu MHCcTUTYTN (O. Konbacos)*?; n gp. Mpn gePprHnpaHeTo Ha NPaBHOTO NOHATUE
,LMPVHUMN” B 06/1acTTa Ha NO3eM/IEHOTO MPaBO KaTo MOAOTPACHA Ha eKONOrMyHOTO npaBo, B.
Akywes oTtbennasBa, ye ToBa € ,pbKOBOAHA MAaed, OTpasABalla CbLieCTBYyBaLUTEe CBOMCTBA Ha
o6LecTBeHUTE ABNEHNA N 0OLWECTBEHNTE OTHOLIEHWA, HanpaB/ABaLla NOBeAEeHMETO Ha XopaTa B
CboTBeTCTBME C OOeKTMBHaTa 3aKOHOMEPHOCT Ha ucTopuyeckoTo passutme”?, a B. lNetpos
N3TbKBa, Ye ,MPUHUMNUTE Ha NpaBHaTa 3awuTta Ha npupopata B CCCP” ca ,3akpeneHute B
HOPMWTE Ha MPABOTO OCHOBHWU MOJIOXKEHWA, onpedenAwn uenute n 3agaunte, popmute U

2 Bx. Kiss, A., D. Shelton. Op. cit., p. 40-41.

27 Bx. Kiss, A., D. Shelton. International Environmental Law. Ardsley-on-Hudson (New York), Transnational Publishers,
Inc., 1991, p. 107.

28 Bx. Lllecrepiok, A. Bonpocbl koanduKaumm 3akoHoZaTeNnbCTBa 06 OXxpaHe OKpyKawowen cpefbl. JIeHUHrpag,
M3patenbcTBo JleHMHrpaackoro yHusepcuteTa, 1984, c. 48.

2 Bx. MpupoaHopecypcoBoe MpaBO M NpaBoBas OXpaHa OKpyXawweil cpeabl. Mocksa, lOpugnyeckas
nutepatypa, 1988, c. 17-18. CtaHoBuLwWeTO Ba B. MNeTpoB e unTMpaHo oT paspaboTeHaTa OT HEro rfaBa MbpPBa Ha TO3U
yuebHUK, o3arnaBeHa ,llpeameT n cuctema NPaBOBOroO PerynvpoBaHMA B3aUMOAENCTBUA OOLWeCTBa U NpUpoabl B
CCCP”.

30 Bx. IkoBnes, B. Jxonornueckoe npaeo. Kuwuxes, LtnnHua, 1988, c. 35.

31 Bx. fikywes, B. MeTog 1 npuHUMNbI perynupoBaHmnsa 3eMesibHblX OTHOLEHWI. - [paBoBegeHue. JleHuHrpag, 1961,
Ne 4, c. 80.

32 Bx. Konbacos, O. [peameT 1 ccTema BOAHOrO 3aKOHOAATeNbCTBa. - [paBoBeaeHue, JleHnHrpaa, 1971, N2 3, c. 91.
33 Bx. fikywes, B. LluT. cbu., c. 80.
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MeToauTe, peabT M YCNOBMATA Ha NpUpoAo3alMTHaTa AENHOCT” Ha AbpKaBaTa, lopuanyeckuTe un
dursnyeckmnTe Nnua, Kakto 1 yyactmeto Ha CCCP B mexxgyHapoaHWUTe JOFOBOPY B Ta3n obnact®.

B cbBpemeHHaTa pycka ekosiorornpaBHa nutepaTtypa pasrnexpjaHaTa npobnemaTtvka e
n3cnepBaHa no-getannHo ot M. bpuHuyk. B yuebHrKa c1 no ekonornyHo npaso ot 2009 r. Toun
oTbenA3Ba, OT ejHa CTpPaHa, Ye OT NPUHLUNNTE Ha €KONOrMYHOTO NpaBo TPAOBa Aa ce pbKOBOAAT
BCMYKM NpaBHM cybeKkTn Ha PyckaTta degepauma — yyacTHMLM B €KONOTMYHUTE OTHOLIEHMA, a OT
Apyra cTpaHa, nogyepTaBa, Ye MPUHUMMWTE Ha PYCKOTO EKONIOrMYHO MpPaBO Ca BUA MpPaBHU
HOPMW, KOUTO WAN U3PUYHO Ca 3aKpeneHM B HOPMATMBEH aKT KaTo ,HOPMU-NMPUHUMNNY, nnm ce
M3BNMYaT NPV aHann3a Ha NpaBHUTE HOpMK” (T.e. U3BANYAT Ce OT NPaBHMUTE HOPMU B pe3ynTaT Ha
TbAKyBaTe/lHa AENHOCT OT lopucnpygeHumaTa — 6en. aBT.)*. CoblyMAT aBTOp € MOCBETWU Ha
NPUHLUNNTE HA EKONIOFMYHOTO NPaBo U cBosi MOHorpadua ot 2013 r. MU3TbKBaMKN 3HAYEHNETO Ha
NPUHUUNNTE Ha NPaBOTO, BKJ1. HA €KOMOMMUYHOTO, KaTo cneynduyeH perynatop Ha obuectBeHnUTe
OTHOWeEeHMA B CbOTBETHaTa obnact, ,0b6eauHsABaWM” ApyrMTe MpPaBHU HOPMK U OMNpeaenaAwm
HacokaTa Ha NpPaBOTBOPYECTBOTO W MpaBonpuiaraHeTo, Ton aedvHMpa MPABHOTO MNOHATUE
,MPVHUMN Ha NpaBOTO”, C Orfeq Ha OTHOCMMOCTTa My W KbM EKOJIOTMYHOTO MNpaBoO, KaTo:
,OCHOBOMONarawy M3Xo4HN NonoXeHnsa, obycnaBAWmM 1 onpedenAwmn pUaNYEeCcKn 3HaYNMnTe
NOAXOAM B perynmpaHeTo Ha o6 ecTBeHUTE OTHOLWEHMA, CbAbprKally Bb3AeNCTBMETO Ha NPaBOTO
BbPXY Te€3M OTHOLUEHWA, KOUTO Ca KPUTEPUM 3a HEroBOTO HayYHOOOOCHOBaHO dopmupaHe u
peanv3auna Npv U3NbJHEHMETO Ha NpaBoMolMATa Ha cybekTuTe Ha npaBoTo”*. UHTepec
npean3BMKBa MHEHNETO Ha TO3M aBTOp, Ye B CUTYaUMATa Ha CbBPEMEHHA LMBUIM3ALMOHHA (BKII.
eKonornyHa — 6en. aBT.) Kp13a, CBbp3aHa C AYXOBHUA yNnagbK Ha YOBEYECTBOTO, HPABCTBEHUTE
aCNeKTN Ha NPUHUMNNTE Ha NPaBOTO (BKJ1. EKONOTMYHOTO — 6efl. aBT.) MoraT Aa 6baaT ,CbluecTBeH
pecypc 3a npeofonsaBaHeTO Ha Ta3u Kpu3a“’. Heobxogumo e ga ce otbenexun obCcToATeNnCcTBOTO,
ye B Un. 3 ot 3akoH N2 7 o1 10.01.2002 r. Ha PyckaTta Qefepaunsa 3a ona3BaHe Ha OKOJHaTa cpefa’®
(T.e. B pa3nopenba Ha 3akOH Ha ¢efepanHo paBHUWe — 6en. aBT.) ca U3bpoeHn 23 ,0CHOBHU
NPUHUMNM Ha OMa3BaHeTO Ha OKOMHaTa cpefa” (T.e. oOWOOTPACIOBN NPUHLUMNM Ha PYCKOTO
€KOJIOrMYHO NpaBo — 6en. aBT.), BbpXy KouTo TpAbBa fa ce 6a3mpa ,CTONaHCKaTa 1 gpyra genHocT”
Ha npaBHuTe cybekTUTe Ha PyckaTta pepgepauna®. AHanmsmpankn Tasmn pasnopeada, M. BpnHuyk e
dbopmynupan ceom 22 NpuHUMNa Ha PYCKOTO eKoNorMyHo npaso®’. Ton cmATa, ye peanusaumaTa
Ha MpeasioXeHUTe OT Hero MPUHUUNN e CMOMOrHe, OT efHa CTPpaHa, 3a NPVOAONABAHETO Ha
eKonornMyHaTa Kpmsa Ha CbBPEMEHHOTO O0OlecTBO, a, OT Apyra CTpaHa, 3a M3rpaxaaHeTo Ha
,LUVBUIN30BaHO OTHOLWIEHMEe KbM Npupopata” B 6baewwe?’. Cnegsa aa ce otbenexun n owe egHo
cTaHoBULe Ha M. BpuHUyK, KOETO 1Ma, MO MOe MHEeHMe, BaXKHO METOAO/IONMYEeCKO 3HauyeHre U1 3a
HallaTa npaBHa JOKTpuHa. Cnopes Hero MPUHUUNUTE Ha eKOMOrMYHOTO NpaBo TpAbBa Aa ce
6a3upaT Ha NOCTMXKeHMATa Ha obLlaTa TeopuAa Ha MPaABOTO, HA eKoNloronpaBHaTa JOKTPMHA, Ha
KOHCTUTYLUMOHHN MOMOXEHWA, Ha METOAONIOrMATa Ha pPa3BMTUETO Ha TO3M OTpacbil U Ha

34 Bx. MeTpos, B. MNpobnembl 3K0n0ro-npasosoi TepmuHonorun. — B: MNpasosble npobnembl skonorun. Mockea, AH
CCCP - NHNOH, 1980, c. 117.

35 Bx. BpuHuyk, M. Sxonoruueckoe npaeo. Mocksa, lopogeu, 2009, c. 49.

36 Bxx. BpuHuyK. M. MNMprHUMnbl 3KONorMueckoro npaea. Mockea, KOpnuTtuHdpopm, 2013, c. 5.

3 MNak Tam, €. 6, 9.

38 Bx. CobpaHue 3akoHogaTenbcTea Poccuinckon Gegepaumm, 6p. 2 ot 2002 r., u3m. 1 gon.

39 B uni. 3 OT MbpBOHaYaNHoO NpueTus 3akoH Ha PyckaTta Pefepaums 3a onasesaHe Ha OKoMHaTa cpega B 1991 ., B cuna
o1 03.03.1992 r. (Poccuirckan raseta, Mockea, 03.03.1992 r.), OTMEHeH OT AeNCTBaLLMA NOHACTOALWEM 3aKOH oT 2002 r.,
nocoyeH no-rope, ca M3bpoeHn camo 5 MpuHUMNa Ha ona3BaHETO Ha OKonHata cpepa. CnepoBaTeNHO PYCKUAT
3aKoHOAaTesN e ypeaun B AeNCTBaLLMAT NOHACTOALWEM 3aKOH 651130 5 nbTy noBeye no 6pon npuHuunu. OueBnaeH e
CTpemMeXxbT Ha CbBPEMEHHUA PYCKM 3aKOoHOAATeN KbM yBennyaBaHe 6poa Ha OCHOBHMTE HACOKW Ha NMpaBHa ypeaba
Ha O6LLeCcTBEHUTE OTHOLIEHUSA B pasrnexaaHaTa obnacT.

40 B)x. BpuHuyK, M. MpuHLMNbI SKOMOrMYecKoro npaea, ¢. 24-106.

41 Mak Tam, c. 106.
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,MONOXEHMATA Ha EKOSIOMMYHOTO 3aKOHOAATENCTBO 2, CMATaM, Ye TpAbBa Aa ce 06bpHe ocobeHo
BHMMaHMe Ha npeanaraHaTa OT Hero Bpb3ka Mexay AOKTpuUHaTa no obuiata Teopma Ha NPaBoTo U
JOKTPUHATa Ha CbOTBETHUA NpaBeH oTpacbn (B C/lyyas — eKONIOrMYHOTO NpPaBo), B CMUCDHA Ha
Bb3AENCTBME HA AOKTPMHaTa No obLata Teopus Ha MPaBOTO Npu ynotTpebaTa Ha OCHOBHMW NPaBHU
MOHATKA, KaKBOTO B C/lyyas € MPUHLMM Ha MNPaBOTO, C Orfief Ha CbAbPXKaHMETO UM, npu
M3Mon3BaHeTo UM B OTpacioBaTa NpaBHa AOKTpMHa. B pyckaTa oTpacnoBa npaBHa JOKTpPMHa TOBa
Bb3OENCTBME € CWIHO M [aBa OTpaxeHWe BbPXy Bb3reanTe Ha OTAeNnHUMTe aBTopn —
npeacTaBUTeNM Ha CbOTBETHaTa OTpac/ioBa MNpaBHa AOKTpMHaA®, BKN. M B obnactta Ha
€KONIOrMYyHOTO npaBo. KaTto nprvmepu OT CbBpemMeHHaTa eKonoronpaBHa JOKTpPMHa Ha Pycua
mMoraT Aa 6baat oTbenAsaHn HakpaTKo Bb3reanTe B pasrfexpgaHata 061acT U Ha HAKOW Jpyru
aBTOpPW.

AHanu3Mpamkn NpUHUUNUTE Ha eKkonorMyHoto npaso O. [Jy6oBMK M3TbKBa, Ye Te ca
,V13pa3eHun B NPaBOTO NU3XOAHW ,HOPMATMBHO-PBHKOBOAHM Hayana“, xapakTepmsnpalym HeroBoTo
CbAbpKaHWe, HEroBUTE OCHOBM W 3aKpPEneHuTe B HEro 3akOHOMEPHOCTM Ha OOLecTBeHUs
KNBOT 44,

Cnopeg O. Kpacos, B ocHOBaTa Ha MPaBHOTO peryanmpaHe Ha ,eKONornyHuTe oTHoweHnA"”
nexart onpegeneHyn NPUHUMUNN, KOUTO OTpa3ABaT CbLHOCTTAa Ha eKOJIOrMYyHOTO npaBo. Te ca
M3pa3eHn B HOPMMTE Ha TO3M MpPaBeH OTPaCbi M ONpeaenAT TeHAeHUUUTE Ha HeroBoTo
pa3sutne®,

C. boronto6oB nocousa, 4e ,0CHOBHUTE" MPUHLUMNK Ha OMA3BaHETO Ha OKOJIHaTa cpeaa u
NPUPOAONON3BAHETO MNpeAcTaBnABaT OOWM MNpPaBHM W3XOAHW MAEW, PbKOBOAHM Hauvana 3a
N3TOYHULMTE N CUCTEMATA Ha NPaBOTO (BK/. €KOMOTMYHOTO — 6en. aBT.), KakTo U ,,0CHOBHWU
npaBwuia 3a NoBefdeHMe” Ha rpaXxaaHnUTe 1 puanJYeckmTe nnua“.

I. BOnKOB KaTeropmMuyHo U3TbKBa, Ye NPMHLUMNMTE Ha NO3eMSIEHOTO NpaBo Ha Pycus ca Bug
NpPaBHM HOPMMK, KOUTO MoraT Aa 6baaT 00603HaYeHW KaTo ,HOPMU-MPUHUUNKY, KOMUTO Ca B
OCHOBaTa Ha npaBHaTa ypeaba Ha no3emneHnTe oTHoweHuAY.

B pe3ynTaT Ha TO31 KpaTbK 0630p Ha ropenocoyeHnTe CTaHOBMLIA MOXe Aa Ce Hanpasu
KOHCTaTauuMATa, Ye KakTo B CbBETCKATa, Taka M CbBpPeMeHHaTa pycka eKonoronpasHa nutepaTypa
roCnoAcCTBa CTAHOBMLIETO, Ye MPUHUMMUTE Ha €EKONIOTMYHOTO MpPaBO, pPecrn. Ha HeroBuTe
NnoaoTpac/n, ca BUA NPaBHM HOPMU, KOUTO MMAT PbKOBOAHO 3HayeHMe 3a NPaBOTBOPYECTBOTO U
npaBonpwunaraHeto. Tbi KaTo B pycKkaTa MpaBHa AOKTPUHa Mo obwa Teopuss Ha NPaBOTO U
NMOHACTOSILLEM € FOCNOACTBALLO CTAHOBULLETO 3a NPABHUTE MPUHLUNM KaTo BUA MPaBHU HOPMMU,
TOBa OOCTOATENCTBO € OKa3aso BAMAHNE N BbPXY Pa3BUTMETO Ha eKonoronpaBHaTa AOKTPMHA Ha
Tasn gbpKaBa.

V. MpuHUunuTe Ha eKONIOrMYHOTO NPaBOo B eKoJsloronpaBHaTa AOKTpuHa Ha benapyc
B cbBpemeHHaTa ekonoronpaBHaTa AOKTPUHA Ha Ta3u Abp)KaBa MO-TONAMO BHMMaHWe
BbPXY pasrniexgaHata npobnematrka e o6bpHaTo ot T. Makaposa.

*2Mak Tam, c. 10.

4 KaTo nprmep B Ta3n HacOKa MOXe Aa Ce MOCOYM M CbBETCKATa AOKTPMHA MO arpapHO MpaBo, B KOATO CbLiO
npeobnagasa CTAaHOBULLETO 3a MPUHLMNUTE Ha arpapHOTO NPaBO KaTo BWA MPAaBHU HOPMU, UMALLKM PBKOBOAHA U
perynatmeHa GyHKLMA, KOMTO ce bopmmnpaT B paMKMUTE Ha arpapHaTa nonnTuka — Bx. Hanp. beictpos, I'. MNpuHuKnbI
COBETCKOro arpapHoro npasa. - [lpasosegeHue. JleHuHrpag, 1984, Ne 5, 96-97.

4 Bx. ly6oBuk, O. dxonoruvyeckoe npaso. Mockea, MpocnekT, 2003, c. 27.

4 Bx. Kpaccos, O. Dkonoruueckoe npaeo. 3. npepab. nsg. Mockea, Hopma, Hdpa-M, 2014, c. 43.

4 boronto6os, C. JKonoruueckoe (MpupogopecypcHoe) npaso. Mockea, OO ,KoHTpakt”, Bontepc Knysep, 2010, c.
72.

47 Bx. Volkov, G. Principles of Land Law as an Essential Element of the Fundamentals of Land Law. - Justitias
Welt [online]. Hamburg, 2016, Ausgabe 30, Februar, p. 8, 14. [viewed 16.10.2018]. Available from:
http://justitiaswelt.com/Aufsaetze/AS111_201602_GV.pdf
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OT efHa cTpaHa TA 0T6enA3Ba, Ye MNPUHUUMNWTE Ha NPaBOTO, BK/. €KONIOrMYHOTO, Ca
PbKOBOAHN MAEWN, KOWUTO XapaKTepu3mpaT CbAbPKAHMETO Ha MPaBOTO KaTo OOLWECTBEHO
ABneHne"®, a oT Apyra cTpaHa M3TbKBa, Ye Te3n NPUHUMNN ca ,HOpMUK OT 061y XxapakTep” (B CMUCHI
Ha NPaBHN HOPMM C 06O 3HauYeHne — 6en. aBT.), KOUTO MMAT HENOCPEACTBEHA NPUNOXKUMOCT B
CJlyYanTe Ha MPa3HOTY B MPABOTO, 1 mogvyepTaBa HaNIMUNETO B 6elapyCcKOTO 3aKOHOAATENCTBOTO
Ha T.Hap. ,HOPMU-NPUHUMNN“®, 3acnykaBa NOAKPena KOHCTaTauusATa Ha TO3M aBTOp, ue
Ha/IMYMETO HA ,CaMOCTOATENHWU" MPUHUWNN Ha CbOTBETHUA MpaBeH OTPacbi, B CJlyyas — Ha
€KOJIOrMYHOTO MPaBoO - CBUAETENCTBa 3a HeroeaTta ,3psANoCT” KaTo MpaBeH OTpachfl, Tbi KaTo
TaKuBa MPUHUMNM ca ,paKTop 3a Pa3BUTUETO” Ha HEFOBUTE MOAOTPAC/N U MPABHU UHCTUTYTK®!,
KaKTO 1 NpeanoXKeHeTo 1 3a HeobXxoaMMOoCTTa oT popmMMpaHe Ha HOB CrneuunaneH NPUHUUN Ha
€KOJIOrMYHOTO NPAaBO Ha Ta3n AbprKaBa, @ UMEHHO ,MPUOPUTET Ha ONAa3BaHETO Ha OKOJHaTa cpefa
CNPAMO MKOHOMMYeCKaTa AENHOCT, Bb3[eNcTBalla BbpXy CbCTOAHMETO Ha OKONHaTa cpeaa“™.

V1. MpyHUMNuTe Ha eKOJIOrMYHOTO NPaBO B €eKoJIoronpaBHaTa AOKTPVHA Ha YKpaiiHa

B cbBpeMeHHaTa ekosioronpaBHa AOKTPMHA Ha Ta3n AbprkaBa rocnoAcTBa CTAaHOBULLETO 3a
HOPMaTMBHUA XapakTep Ha MNPUHUMNMTE Ha EKOJIOrMYHOTO npaBo. Taka Hanpumep |O.
LWemwyyeHKo oTOeNA3Ba, Ye NPUHLMMMTE Ha EKOTOMMYHOTO MPABO Ca OCHOBATA, BbPXY KOATO ce
pa3BrBa €KONOMMUYHOTO MPAaBO KaTO CMCTEeMa W M3TbKBa, Ye Te Ca M OCHOBAa 3a MOCTUraHe Ha
LenuTe, 3a5ierHany B NpaBHaTa ypeaba Ha obLiecTBEHNTE OTHOLIEHNA MO OMa3BaHe Ha OKOJHaTa
cpena. To3n aBTOp M3PMUYHO NoguyepTaBa OOCTOATENCTBOTO, Ye TE3M NPUHLNMNN Ce pernameHTupaT
N3PUYHO B pasnopeadbunTte Ha eKONIOrMYHOTO 3aKOHOAATENCTBO®S,

Cnopep apyr aBTop - . AHUCMMOBA — NPUHLMNUTE Ha €KONIOMMYHOTO NPaBO Ca U3pa3eHu B
€KOJIOronpaBHUTE HOPMK OCHOBOMONAralM MAen, Ypes KOUTO ce perynmpart oblecTBeHuTe
OTHOLLEeHMA MO ona3BaHe Ha OKoJHaTa cpeda’t. Ta nocouBa 06CTOATENCTBOTO, Ye Te3n NPUHLUNK
MoraT Aa 6bAaT M3PUYHO pernaMeHTUpPaHN B €KONOrMYHOTO 3aKOHOAATEeNCTBO WM Ada 6baat
N3BeAEeHN OT HEroBUTE HOPMM MO TbJIKyBaTeNeH NbT>>.

VIIL. MpnHUnNnTe Ha €KONOrMYHOTO NPaBO B eKoJIoronpaBHaTa AOKTPHa Ha ABCTpuA

B aBcTpuinckaTta npaBHa AOKTPUHA CbLO € SIAaHCMPAHO CXBalaHeTo 3a NMPUHUMNuUTe Ha
€KOSIOFTMYHOTO MNPaBO KaTo BMA NpaBHM HopmuW. Taka Hanpumep M. lenctnuHrep M3TbkBa, 4ve
NPUHUMNBT Ha NpeAna3BaHeTo e ypeaeH B MeXAyHapOAHOMPaBHN HOpMK, GUryprpaLin KakTo B
MeXAyHapOoAHWN CNopa3syMeHMA — U3TOYHULUN Ha MeXOYHapOAHOTO €KONIOrMYHO NpaBo, Taka 1 B
npaBHK akToBe Ha EC B obnactTa Ha ona3BaHeTO Ha OKOJIHaTa cpefda, aTOMHaTa eHepreTvka u
XPaHUTENHO-BKyCOBaTa NPOMULLIEHOCT S,

‘8 Bx. MakapoBa, T. lNprHUMMbI 3KONOrMYecKoro npaea: K BOMPOCY O pa3paboTKe COBPEMEHHbIX TEOPETUKO-
npasoBbIx Noaxonos. - BecHik BAY. Cep. 3. lictopbis, Qinacodis, Mcixanoria, Manitanoria, Cayplanoria, JKaHOMiKa,
MpaBa. MuHck, 2011, N2 3, c. 137; ot HeA. — B: banaweHko, C, T. Makapoga, B. Jlusrapo, E. Jlaesckaa (no-HaTaTbK
ABTOPCKUAT KONEKTUB e ce unTupa Taka: ,banawenko, C. n gp.“). Skonornyeckoe npaso. MuHck, bry, 2013, c. 16.

49 Bx. Makaposa, T. - B: Banawenko, C. n gp. Dxonornyeckoe npaso, c. 16.

0 Bx. MakapoBa, T. MMpuHUMMNbI 3KOMOMMUYECKOro Mpaga: K BOMPOCY O pa3paboTKe COBPEMEHHBIX TEOPETUKO-
nNpaBoOBbIX NOAX0A0B, C. 139.

51 Mak Tam, c. 137; MakapoBa, T. — B: bBanaweHko, C. n gp. Jkonornueckoe npaeo, c. 16.

2 Bx. Makaposa, T. MpuHUWNbI 3KOMOrMUYeCKoro npaea: K BOMPOCY O pa3paboTKe COBPEMEHHbIX TEOPETUKO-
NpaBoBbIX NOAX0A0B, C. 140.

33 Bx. LWlemwyuyeHko, 0. - B: EKonoriuHe npaBo YKpaiHu. Akagemiuumii Kypc. Pea. 10. LemwyyeHko. Kuis,
lOpnanuHa gymka, 2005, c. 19.

4 Bx. AHicimoBa, I'. — B: EKonoriuHe npaBo. Peg. A. leTbmaH. Xapkis, Mpaeo, 2013, c. 15.

> Mak Tam, c. 16.

56 Bx. Geistlinger, M. Nuclear Power Plants and Environmental Security. - Studies on International Law. Sofia, 2013,
Vol. 8, 130-135.
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Vill. MpuHUMNUTEe Ha eKONOrMYHOTO NpaBO B eKoJioronpaBHaTa AOKTPMHa Ha

FepmaHuna

B HemcKaTa npaBHa JOKTPWMHa MO eBPOMNencKo eKoIOrMYHO npaBo obaye, ce nogabpxa u
No-pasnnyHo ctaHoBue oT J1. Kpemep, cnopes KOUTO NPUHUUNUTE, NPOKIaMUPaHN N3PUYHO B
pa3nopepbata Ha un. 174, nap. 2, n3p. BTopo oT JloroBopa 3a cb3faBaHe Ha EBponenicka obwHoCT
(OEO - OB C 325, 24.12.2002 r.), noHacToAwWweM — Ha 4n. 191, nap. 2, n3p. BTopo oT [loroBopa 3a
byHKUMoHnpaHeto Ha EBponenckua cvio3 (QOEC - OB C 83, 30.03.2010 r.), npeactasnAgat
,Hacokn Ha O6LHOCTHaTa NonMTUKa B obnacTTa Ha OKOMHaTa cpefda” U He ca ,3afAb/KUTENHN
npasuna®’ (T.e. He ca nNpaBHM HopmKu — Gen. aBT.), a NO-CKOPO OOOCHOBaBAT B3EMAHETO Ha
,MONNTNYECKM W 3aKoHoZaTenHu peweHuA”®. Ton obaue, He WM3ACHABA CbAbPXKAHMETO Ha
noHATneTo ,OCHOBHM Hacokn”. BepoATHO aBTOPDHT € NOBAUAH OT CPAaBHUTENIHO HecnonyunmeaTa
pefakuma Ha Tasn pasnopenba ot AOEC, B KOATO e n3TbKHaTO, Ye ,nonuTukata” (Bmecto ga ce
ynoTpebu gymata ,aenHocTTa” — 6en. aBT.) Ha EC B 06nacTTa Ha OKONHaTa cpefa ce OCHOBaBa Ha
CbOTBETHUTE 4 NPUHLUUNK, KOMTO We 6baaT pasriegaHn No-HaTaTbk B n3cneaBaHeTo. Ton obauve,
KOPEKTHO NoCcoYBa 0OPAaTHOTO CTaHOBULLE 3a 3aAbJPKUTENTHMAT XapaKkTep Ha Te3n NpUHUUNK, T.e. B
KayecTBOTO MM Ha NpPaBHM HOPMM, 3aCTbMNEHO OT aHMMNCKUA pucT-ekonor P. Makpopu n gpyru
N3TbKHATL €BPOMNENCKN PUCTU - ekono3n®®. Mo moe MHeHWe cTaHoBMweTo Ha JI. Kpemep e
ANCKYCMOHHO, @ MO CbLeCTBO HenpuemnmBo, Tb KaTo TO He OTuuTa: a) HemocpeacTBeHaTa
NPUNOXNMOCT Ha MbPBUYHOTO €BPOMNENCKO NPaBo, BK/1. K ropenocoyeHaTa pasnopenda OTHOCHO
npuHunnute Ha EC no ona3BaHe Ha OKoNHaTa cpefa, KOATO e 6bAe pasrnegaHa no-HaTaTbk B
nscnenBaHeTo; 6) 0O6CTOATENCTBOTO, Ye MPABOTO € Hal-BaXHOTO CPeAcCcTBO 3a peanu3auma Ha
nonutukata Ha EC, Bkn. n B obnactta Ha ona3BaHe Ha OKO/HaTa cpeda M Ye mM3bpoeHUTe B
ropenocoyeHata pasnopegba Ha AOEC npuvHUMNM Ca He CcaMO MPUHUMUMNM Ha eKonornyHata
NONINTMKA, HO M Ha MbPBUYHOTO €KONOrnYyHo npaso Ha EC, KaTo B MOC/IegHOTO MM KayecTBO Te
MMaT XapakTepa Ha 0cobeH BMf NpaBHM HOPMU; B) MpaBHaTa Bb3MOXKHOCT 3a Cbaa Ha EC, pecn.
no-paHo Ha EBponerickata nkoHommyecka obwHocT (EMO) n Ha EBponenckute obwHoctn (EO)
(HapuyaH no-gony 3a KpaTkocT ,CbAbT") Aa KOHTPONMpPaA 3aKOHOCHbOOPA3HOCTTa Ha MPaBEH aKT OT
BTOPMYHOTO €BPOMNENCKO NpaBo, KOUTO NPOTUBOPEYM HA HOPMUTE Ha MbPBUYHOTO €BPOMENCKO
npaBo, B CJly4aa Ha NPUHUMNUTE NO ropenocoyeHaTa pasnopenba ot AOEC, Ha ocHoBaHMe un. 263
oT T031 goroBop (npeauweH un. 230 ot IEO) n ga ro 06aBK 3a HegeNCTBUTENEH (pecn. Ha oTAesHa
HeroBa pa3nopefba) Ha OCHOBaHMe uil. 264 oT cblyma gorosop (Npeguwer yn. 231 ot 1EO). Morat
Ja 6baaT oTtbenAsaHn HAKOM NpuMepu OT cbaebHaTa NpakTuka Ha EC B nogkpena Ha Te3n mou
KOHCTaTauuu.

Kato nbpBu nprmep B Ta3n HaCcoKa Moxe Aa ce nocoun PeweHne Ha Cbaa ot 09.07.1992 .
no geno C-2/90 Komucusma Ha EO cpewy Kpancmeo benzus [1992] ECR 1-0443%°, B KOeTO U3pUYHO

7 Bx. Kpemep, J1. EBponeiicko npaeo Ha okonHaTa cpeaa. C., Cuena, 2008, . 77.

8 MNak Tam, c. 79.

5 Bx. Principles of European Environmental Law: Proceedings of the Avosetta Group of European
Environmental Lawyers. Ed. R. Macrory. Groningen, Europa Law Publishing, 2004, 256 p. - LiuT. no: Kpemep, J1. LjuT.
Cbu., C. 78.

% MpakTtrkaTta Ha Cbaa Ha EC ce nybnvKyBa B cneuuanvanpaHi U3faHus, Kouto ce opopMAT B eXKerogeH boneTvH B
eVH WM HAKOMKO TOMa, OTHacAWMW ce A0 roAauHaTa, Npe3 KOATO € MPOU3HECEeHO pelleHMeTo, 3anoBeaTa Wnu
MHeHUueTo Mmy. brubnnorpadckoTo um onucaHve ce usBbpLuBa No cnegHus HauuH: Court of Justice of the European
Communities. Reports of cases before the Court of Justice and the Court of First Instance. ... (nocousa ce roguHaTa), ...
(nocousa ce Homepa Ha Toma), unu European Court Reports. ... (nocousa ce roamnHata). Luxembourg, Office for Official
Publications of the European Communities. [s.a.] — T.e. 0O6BMKHOBEHO He Ce MOCOYBA rofuHaTa Ha M3gaBaHe Ha
CbOTBETHMA TOM. 3a HAMMEHOBAHWTO M Ha ABETE N3AaHUA Ce U3MOM3Ba e4HO 1 CbLo CbKpalyeHune — “ECR” (cbKkpaTeHo
ot European Court Reports — 6en. aBT.). Bb3anpueTto e unTMpaHeTo (ONMcaHMeTo) Ha CbOTBETHOTO CbAebHO Aeno aa ce
M3BBPLIBA MO CNEfHMA HAUMH: HOMEpP Ha AenoTo; HEroBOTO HaMMeHoBaHMe (Mo NPUHUMM TbKYyBaTe/HUTE pelleHuna
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€ yKasaHo, Yye NPVHUUNDBT Ha NPMOPUTETHOTO OTCTPaHABAHE Ha 3aMbpPCABAHETO Ha OKOJHaTa
cpefa Npw U3TOYHMKA e ,NPUHLMN ... 33 AencTBMA Ha O6LHOCTTA NO OTHOLWIEHWE Ha OKOJHaTa
cpefda” v ,03HayaBa, Ye BCEKM PErnmoH, obnact mnm gpyra mMectHa obWHOCT cnedBa Aa B3eme
NOAXOAALN MEPKM 3a NnoslyyaBaHe, obpaboTBaHe 1 06e3BpexpgaHe Ha cobCTBeHUTe oTnagbLm”.
CnepoBaTteniHo, MO MOe MHeHwue, 61 TpAGBano Aa HAMa HUKAKBO CbMHEHVE OTHOCHO MHEHMETO Ha
Cbaa 3a 3aAb/KUTENHNA XapakTep Ha npuHumnute no un. 191, nap. 2, n3p. 2 ot JOEC, 7. e. 3a
XapakTepa MM Ha ocobeH BuA NMpaBHM HOPMM, KOUTO Ca 3aAb/KUTENTHM 3a TeXHUTe agpecaTn —
NHCTUTYunnTe Ha EC n gbpKaBuTe-uneHkn®'.

AHanusnpamkn nocoyeHoTo pelweHne, J1. Kpamep naHcupa u owe efHo, Cblyo
Henpuemn1Bo, N0 MOe MHeHue, cTaHoBuwe. Cnopepn Hero B ToBa CBoe pelweHne CbabT € 6un
MOBANAH ,OT HAKOW MOMUTMYECKN CbObpaxeHMA"®2, AKko npuemem, ye 1031 Cbp ce Bnuse B
peweHnATa CM OT MOMUTUYECKM, a He OT puanveckm CbobpakeHus, TOBa, cnopen MeH, 6u
onopounno n obe3cmncanno GYHKUMOHUPaAHETO He caMo Ha cbaebHaTta cuctema Ha EC, HO 1 Ha
camua EC. ETo 3aw10, TOBa MHEHMeE Ha aBTOpa € He CaMO HEOBOCHOBAHO, HO 1 HETOYHO. CMATaM, Ye
CbabT ce pbKoBOAM NPY MPOU3HACAHETO Ha CBOMTE pelleHna OT 06eKTMBHaTa NCTUHA, 6a3npaHa
Ha ¢aKkTUTe NO AenoTo, KaKToO U OT aHanM3a Ha [eNCTBaWoTO 3akoHopaTenctso Ha EC wu
Heob6XxoAMMOCTTa OT CTPUKTHOTO My MpunaraHe, T.e. OT OPUANYECKU, @ He OT MONUTUYECKU
cbobpaxeHus. MNpu ToBa, CbWUAT aBTOP COUM KaTo NpumMep 1 Apyro pelueHne Ha Cbaa ot 1989 .,
B KOeTo e oTbenAzaHo, Ye pasnopeabdbute Ha O6WHOCTHOTO NpaBo He TpA6GBa Aa ce TbiKyBaT Mo
HauMH, KOWTO ,BOAW [O pe3ynTaTh, KOUTO Ca HeCbBMeCTUMM C obwuMTe NpUMHUMAM Ha
O6wHocTHOTO NpaBo”®. CnegoBaTenHO U B TO3M C/lyvan ctaHoBuLeTo Ha Cbaa 6u TpAbeano aa
6bAe M3TbKHATO KaTo MOTBbPXKAEHME Ha KOHUenuuaTa 3a NpvHUMnuTe Ha npasoTo Ha EC kaTo
0cobeH Bua npaBHM HOPMK, a He B 0bpaTHaTa Hacoka, cnogensaHa ot J1. Kpemep.

He 6U TpAGBaNO Aa MMaT HaUMEHOBaHWE, HO Ha MpPAKTWKa Te€ HOCAT HaMMEHOBAHWE, CBBP3AHO CbC CTPaHUTE Mo
CbOTBETHOTO AENO B HaLMOHANHMA CbA Ha JafeHa AbprkaBa-ufieHKa, NoO MOBOA Ha KOETO Ce MCKa TbiIKyBaHe Ha
CbOTBETHMA MpaBeH akT Ha EC, KaTo Mo mMoe MHeHMe To3U “eBponenckn” noaxod B OMMUCAHWETO Ha CbaebHaTa
npaktmka Ha EC e HenpaBuneH — 6en. aBT.); ouepTaBaHe B KBajpaTHW CKOOW Ha roauHaTta, B KOATO € usgajeH
CbAebHMAT aKT; u3nucea ce cbKpauweHuneto “ECR”; mocousa ce nbpBaTa CTpaHUUa, KbAETO e nybnmMkysBaHo
CbOTBETHOTO feno. [y6nmkyBaHuTe MaTepuany no AenoTo 06MKHOBEHO BKOUBAT HEFOBOTO pe3ioMe, MHEHUETO Ha
“reHepanHuA agBokaT(n)” M TeKcTa Ha CbOTBETHUA cCbhebeH aKT. MHTepHeT-cTpaHuuata Ha Cbaa Ha EC e
WWww.Curia.europa.eu.

61 KaTo aHanornuyeH npumep Moxe fa ce nocoun Pewerneto Ha Cbaa oT 25.06.1998 r. no geno C-203/96 Chemische
Afvalstoffen Dusseldorp BV u dpyeu cpewy Minister van Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer [1998] ECR
I-04075 (1.e. peno Ha [JpyXecTBO MO XMMMYECKUTe oThaabumn Ha [iocengopn v apyrn nwum cpewy MmHUcTbpa Ha
YKUNULHOTO CTPOUTENCTBO, TEPUTOPUANHOYCTPOMCTBEHOTO NNaHUpPaHe 1 OKoJsHaTa cpefa Ha XonnaHaua — 6en. aBT.),
B AMNCMO3NTUBDHT HAa KOETO M3PUYHO Ce MpaBu Bpb3KaTa MeXAY NpuiaraHeTo Ha NPMHLUUNNTE Ha CAMOAOCTAaTbUYHOCT 1
6nmsoct, nsBneyeHn ot Cbha NO TbAKYBaTeNeH MbT, U AeNHOCTTa MO MNPEeBO3 Ha OTMagbuuTe C Uen TAXHOTO
Bb3CTaHOBABaHe B KOHTeKcTa Ha [lnpektnea 75/442/ENO Ha CbeeTa oT 15.07.1975 r. oTHOCHO oTnagbuumTte (OB L 194,
25.07.1975 r., uam. n gon. — ot™m. ¢ un. 20 ot Oupektnea 2006/12/EO Ha EBponelickna napnameHT n Ha CbBeTa OT
5.04.2006 r. oTHocHO oTnaabumuTte — OB L 114, 27.04.2006 r.) n PernameHT (EMO) N2 259/93 Ha CbBeTa oT 1.02.1993 r.
OTHOCHO Haf30pa M KOHTPOJIa BbpXy MPeBo3a Ha OTNaAbLM B PamMKUTe Ha, KbM Unu M3BbH EBponeiickaTta obwHoCT
(OB L 30, 6.02.1993 r., nonp., M3M. U JOM. — OTM., cuMTaHo oT 12.07.2007 r., ¢ un. 61, an. 1 ot PernameHT (EO) N°
1013/2006 Ha EBponelickua napnameHT n Ha Cbeeta oT 14.06.2006 r. oTHOCHO NpeBo3a Ha oTnagbum - OB L 190,
12.07.2006 r.). N B TOBa pelieHne He Byan CbMHeHNEe MHeHNeTo Ha Cba OTHOCHO 3aAbJIKUTENTHOCTTa 3a NpunaraHe
Ha onpefeneHn npaBHW MNPUHLUMNN B KauyecTBOTO UM Ha OCOOEH BUA MpPaBHM HOPMU MO OTHOLIEHME Ha HAKOU
[EeNHOCTX No oThagbuuTe.

52 Bxx. Kpemep, J1. Liut. cbu,, c. 79.

% MNak Tam. CtaBa gyma 3a PeweHue Ha Cbaa ot 17.10.1989 r. no gena C-97/87, C-98/87 n C-99/87 Dow Chemical Iberia,
SA u opyeu cpewy Komucusma Ha EO [1989] ECR 1-03165.
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Apyr npumep B pa3rnexpaHata Hacoka e PeweHne Ha Cbaa ot 26.06.2003 r. no geno C-
233/00 Komucuama Ha Esponelickume obwHocmu cpewy @®perHckama penybnuka [2003] ECR I-
06625%. OT egHa cTpaHa, CbabT M3TbKBa B MOTUBUTE Ha TOBA CBOE PELLUEHME, Ye ,He BUHArun e
HeobXoAMMO M3MCKBAHUATA Ha efHa AMpPEeKTMBa Aa 6baaT GpopmanHo Bb3NpomnsBeaeH B M3prYHa
3aKOHOBa pa3nopenba, Tb KaTO € Bb3MOXHO OOWMAT NpaBeH KOHTEKCT Aa € AOoCTaTbyeH 3a
npunaraHeTo 1, B 3aBMCMMOCT OT HEMHOTO CbAbprkaHne”. OT NOCOUYEHOTO MOXKeE Aia Ce 3aK/iouu, ye
He e Heob6XOAMMO W3UCKBaHMATA Ha onpefeneHa AupekTMBa Aa 6baaT TpaHCMOHMPaHU
HernpeMeHHO Ha 3aKOHOBO PaBHMLLE B HAaLMIOHAIHOTO NPABO — N3BOA, KOWMTO € OT BaXXHO 3HaYeHune
M 3a HaluMA 3akoHodaTen Mpu npeueHkata My 3a M3bopa Ha paHra Ha npaBHaTa ypeaba, upes
KoATO TpsbBa fda ObAaT BbBeAeHM B OBLArapCcKOTO MNPaBO M3MCKBAHWATa Ha onpegeneHa
AVPEKTMBA. BbB Bpb3Ka € ToOBa No-HaTaTbK B MOTUBUTE ¢ CbabT 0TOENA3Ba, HO Beye B No-06Ly
MfaH, Ye TPaAHCMOHMPAHETO Ha onpeaeneHa pasnopeaba oT gageHa aMpeKTuBa (B ciyyas - Ha usl.
3, 1. 3 ot Anpektmea 90/313/EMO - ben. aBT.) ,He N3NCKBa Ta3n pa3nopenbda fa 6bae BbBeaeHa C
TOYHO CbLNA TEKCT B HALMOHANHOTO 3aKOHOAATENCTBO, a OOWMAT NpaBeH KOHTEKCT MOXe Aa
6bae JocTaTbyeH, ako AEeNCTBUTENIHO OCUrypsABa LAMOCTHOTO MpunaraHe Ha AMpekTMBaTa no
JOCTaTbYHO ACeH M TouyeH HaumH’. OT TO3M m3Bog Ha Cbpa e BMAHO, Ye B Ciy4vasa 3a
TPAHCMOHVPAHETO Ha N3NCKBaHWA Ha ejHa ANPEKTMBA HE e OT CblLeCTBEHO 3HaYyeHne OyKBanHOTO
MM Bb3MPOM3BEX[aHe, HO Beye C Orfe[ Ha paHra Ha HauuvoHanHaTa npaBHaTa ypepaba (T.e. Ha
3aKOHOBO WM MOA3aKOHOBO paBHULLE), nmopaawn ynoTtpebata Ha AymuTe ,B HALWOHAIHOTO
3aKoHofaTencTBo”, a T.Hap. ,00WMNAT NpaBeH KOHTEKCT” KaTo AOCTaTbYHO YCII0BME, aKo OCUTYPABa
TOBa TPAHCNOHMPAHEe ,NO AOCTaTbYHO ACEH U TOYEH HauMH" B HALMOHANMHOTO NpPaBo.

Ot pgpyra cTpaHa, B MOTMBUTE Ha pa3rnexaaHoto peweHne oT 2003 r., CbabT U3AcCHABa
KakBo TpsAbBa fda ce pa3bupa nog aymuTe ,00WMAT NpaBeH KOHTEKCT’, CbC ClegHUTE M3BOAM,
KOUTO Ca OCOGEHO 3HauMMM 3a pasrnexpaHata npobnematvka. 3a uUenTa TOM MOCOYBA, Ye
,CbLUEeCTBYBAHETO Ha OOLWM NPUHLMNN Ha KOHCTUTYLIMOHHOTO Y aAMUHUCTPATMBHOTO NPaBO MOXe
[a HanpaBu HEHY>XHO TPaHCNOHUPAHETO Ype3 cneumanHy 3aKkoHoAaTeNHN NN agMUHUCTPATUBHM
MEepKKM, aKo Te3n MPUHUMNM [EeNCTBUTENIHO fAa OCUrypABaT MbJHOLEHHO MpuiaraHe Ha
AVPEKTMBATa OT HaLMOHaNHUTEe BMacTU UK, KOraTo CbOTBETHaTa HOpPMa Ha AWpeKTMBaTa Uenu
Cb3faBaHeTO Ha CyOEeKTMBHU NpaBa, NPaBHOTO MOJIOXKEHME, MPOM3TUYALLO OT Te3n NPUHUMNK, Aa
€ IOCTaTbYHO TOYHO U SICHO W 3acerHaTuTe N1ua Aa ca B CbCTOAHME Aa 3HaAT Nb/IHMA 0O6XBaT Ha
CBOUTE MpaBa M NPV Hy>XKAa ia MOraT a ce NO30BaBaT Ha TAX Npej HauMOHaNHUTe Cbannnwa (Bux
Hanp. geno 29/84 Komucuama cpewly lepmarua [1985] ECR 1661, 1. 22 1 23% 1 yutnpaHoTO geno
C-217/97 Komucuama cpewly lepmaHus, 1. 31 n 32%)".

8 [lenoto e cBbp3aHO C UCK Ha Kommcuata Ha EO cpewy ®OpaHuua 3a HEM3MbAHEHME Ha 3aAb/PKEHUETO W 3a
TPaHCMOHUPaHe BbB BbTPELIHOTO CM 3aKOHOAATENCTBO Ha HAKoM pa3nopeabu ot Aupektnea 90/313/EMO Ha CbBeTa
oT 7.06.1990 r. oTHOCHO cBO6OZaTa Ha AocTbNna A0 MHOPMaALMA 3a OKoNHaTa cpega (OB L 158, 23.06.1990 r. — o™,
cumTaHo oT 14.02.2005 r., c un. 11 ot gencrBawata noHactoAwem Aupextnea 2003/4/EQ Ha EBponenckma napnameHT
1 Ha CbBeTa oT 28.01.2003 r. OTHOCHO JOCTbMa Ha ob6LecTBeHOCTTa 40 MHPOPMaLMs 3a OKONHaTa cpeaa, U 3a OTMAHA
Ha OupekTtunea 90/313/EO Ha CbBeTa - OB L 41, 14.02.2003 r.).

% Mma ce npeaeug PewwenHne Ha Cbaa oT 23.05.1985 r. no geno 29/84 Komucusma Ha Esponelickume o6ujHocmu cpewjy
MedepanHa penybnuka lepmarus [1985] ECR 01661, cebp33aHO ¢ Uck Ha Komucmata Ha EO cpewy lepmaHua 3a
Hen3nbJIHEHNE Ha 3aAb/IKEHMETO 1 3a TPAHCMOHMPAHE BbB BbTPELIHOTO CM 3aKOHOAATENCTBO Ha HAKOW pasnopeabu
ot Aupektnea 77/452/ENO Ha CvBeTa OT 27.06.1977 r. OTHOCHO B3aMIMHOTO NpPU3HaBaHe Ha AUMNIOMU, yAOCTOBEPEHMA
n apyrn opuLmanHn JOKYMEHTM 3a MEAULIMHCKM CECTPU C 06w Nnpodun, BKNIOUMTENHO U 38 MEPKUTE 3a YNecHABaHe
Ha epeKTMBHOTO ynpa)KHsiBaHe Ha NPaBOTO Ha yCTaHOBsABaHe U cBob6ofaTa Ha npepocTaBsHe Ha ycnyru (OB L 176,
15.07.1977 r., n3m. n gon.) n Oupektmea 77/453/EMO Ha CovBeta oT 27.06.1977 r. OTHOCHO KOOpAWHUPaHE Ha
3aKOHOBUTE, MOA3aKOHOBUTE U aAMUHUCTPATMBHUTE pasnopendbun, OTHaACALWM Cce A0 AEeNHOCTTa Ha MeAUUMHCKUTE
cectpu ¢ obw npodun (OB L 176, 15.07.1977 r., 3m. u gon.).

% lima ce npeaeug Pewenune Ha Cbaa ot 9.09.1999 r. no geno C-217/97 Komucusma Ha Egponelickume o6wHocmu
cpewly ®edepanHa penybnuka lepmanua [1999] ECR 1-5087. lenoTo e cBbp3aHo ¢ Aupektusa 90/313/EMO, nocoueHa
no-rope (otm.).
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B ponbnHeHMe Ha W3TbKHATOTO, MO-HAaTaTbK B MoTmBUTE cu, CbabT OTOENns3Ba, ue
,OOXBaTbT HA HALMOHANIHNTE 3aKOHM 1 Ha NOA3aKOHOBUTE pa3nopenbu TpsbBa fa ce npeLeHsBa B
CBeT/IHaTa Ha TbJIKyBaHEeTO, AafeHO OT HauMoHanHuTe cbaunvuwa (BX. no-cneuymanHo geno C-
300/95 Komucuama cpewy ObeduHeHomo Kpasncmeo [1997] ECR 1-02649, 1. 37%7). Mo Cbwma HaunH
cnefBa Aa ce B3eMe npeasuf TbiKyBaHETO, AafeHO OT Te31 CbAUANLLA HA OCHOBHWN NPUHLUMMAN Ha
NpPaBoOTO, Bb3MNpueTn B HaUMOHanHaTta npaBHa cncrema”.

CmATam, Ye OT NocoYyeHuTe cTaHoBMLIWA Ha CbAa, N3pa3eHn B MOTUBUTE Ha pa3rnexnaHoTo
peweHne ot 2003 r., moraT ga 6bAaT HanpaBeHW ClefHUTE M3BOAW, OT 3HAaYeHWe He camo 3a
HallaTa eKonoronpaBHa AOKTPMHA, HO M 3a HalaTa HOPMOTBOpPYECKa U CcbAaebHa NpakTuKa: a)
TPaHCMOHMPAHETO Ha ONpefeneHo M3MCKBaHE Ha AafeHa OMPEKTMBA MOXe Aa CTaBa KaKTO Ha
pPaBHULLE 3aKOH, Taka M Ha paBHULLE MOA3AaKOHOB HOPMATMBEH aKT, ako C TOBa Ce MocCTura
ueneHna oT AMpeKTUBaTa pesyntaT, HO € HeoOXoAMMO 3a BCEKU KOHKpeTeH C/lyyal HawuvAaTt
3aKoHopaTen Aa NpaBu BHMMaTENIHa NpeLeHKa, cnel 3aabnboyeH aHanms, 3a U360p Ha paHra Ha
npaBHaTa ypeaba, TpaHCMOHMpala Ta3u AUpeKTMBa; 6) TPaHCMOHMPAHETO Ha CbOTBETHOTO
N3NCKBAHE Ha AMpPEeKTMBaTa B HAUMOHANHOTO 3aKOHOZATENCTBO MOXE Aa Ce M3BbPLUM He caMo
ype3 O6yKBa/THOTO My Bb3Mnpou3BexgaHeTo B pasnopenba Ha HauMOHaneH HOpPMaTMBEH akKT, T.e.
TOBa He e Heob6XoANMO BbB BCUYKM C/lyYyan Ha TPAHCMOHMPaHe, a U Ype3 U3puyHo dopmynupaH
npaBeH NpUHUMUN B pa3nopeaba Ha HALMOHANHOTO 3aKOHOAATENCTBO (T.e. N35iBa Ha U3TbKHATUA OT
Cbpa TepMyH 061 NpaBeH KOHTEKCT”) KaTo fOCTaTbyYHO YC/I0BME 3a TaKOBa TPAHCMOHMpPaHe, HO B
3aBMCMMOCT OT CbAbPXKaHMETO Ha TOBAa M3UCKBAHE Ha AMPEKTMBATA M aKO MPABHUAT NPUHLMN
ocurypsiBa npuiaraHeTo My B HaLMOHANHOTO 3aKOHOAATeNCTBO MO ,A0CTaTbYyHO ACEH U TOYeH
HauMH"; B) NpWU NpeLeHKa Ha TPaHCNOHMPAHETO Ha AAafAeHO WM3NCKBaHe Ha efHa AWPEeKTMBa B
HaLMOHANHOTO 3aKOHOAATENICTBO MOXEe fa Ce MMa npeaBua M TbiKyBaHETO Ha onpefeneHuv
npaBHM NpPUHUUNK, YypedeHn (M3puyHO dopmMynMpaHM) B TOBa 3aKOHOAATENCTBO, OT
HaLUMOHaNHUTEe CbAUNMWA; ) oyeBUAHO CbAbT M3X0OXAa OT pas3bupaHeTo 3a NPUHLMMUTE Ha
NPaBOTO KaTo 0cObeH BMA NPaBHM HOPMU, LLOM pasriexaa TAXHaTa HaMUYHOCT U NPUIOXKUMOCT B
HaLMOHANHOTO NPaBO KaTo AOCTaTbYHO YC/I0BME 3a YCMNELWHOTO BbBEXAaHe Ha M3NCKBaHMATA Ha
onpefeneHa AUPEKTVMBAa BbB BbTPELWHOTO MPaBO Ha AbpxaBuTe-uneHkn Ha EC, makap un B
3aBUCUMOCT OT CbAbPXKaHMETO Ha Te3n N3NCKBAHUA N OCUTYPABAHETO Ha ACHOTaTa M TOYHOCTTa Ha
HauyMHa Ha NpunaraHeTo UM B HaUMOHaNHOTO NpaBo. CTpyBa My ce obaue, Ye B Ta3n Hacoka CbabT
npesiomrmpa HaamymeTo Ha OOBMKHOBEHW MPaBHM HOPMW, AO KOUTO Ce OTHAacA TO3M WU3PUYHO
dbopmynupaH npaBeH MPUHLUWUMN, KOWUTO, OT CBOA CTpaHa, Ha MNpakTuka BbBexAaaT ouwe Mno-
Mb/IHOLEHHO CbOTBETHOTO U3MCKBAHE Ha ANPEKTMBATA, KOETO TpA6Ba Aa 6bae TPaHCMOHUPAHO B
HaLMOHANHOTO NpaBgo.

OcBeH ropenocoyeHunTe cTaHoBMLWa Ha J1. Kpamep, MoXe ga ce NoCcouu 1 ole egHO HeroBo
ANCKYCMOHHO CTaHOBULLE, CBbP3aHO C XapakTepa Ha MpaBHUTE MPUHLMMM NO MbPBUYHOTO
€BpPOMNencKo eKoNormyHo npaso. Kato aHanv3smpa npuHUMna Ha cybcumamapHocTTa no un. 5 ot
OEO, cera un. 5 ot [orosopa 3a EBponenckmna covro3 (JEC - OB C 83, 30.03.2010 r.), aBTOp®BT
oT6enA3Ba, Ye ToBa e ,MPUHUNMN, KOUTO npegonpeaena AenHocTTa Ha OGLWHOCTTa U KaTo TaKbB
nma topuanyecka cuna”. CnegoBaTenHo, CNopes Hero, To3m NPUHUUN GakTUUYECKM MMa XapakTepa
Ha NMpaBHa HOPMa C Orfief Ha 3aAb/KUTENHMA N xapakTep. MNpakTuuyeckn J1. Kpamep 3a egHu ot
npvHUMnUTe Ha npasBoTo Ha EC ponycka okayecTBABaHe KaTo MpPaBHW HOPMW, a 3a Apyru
NPUHLUMNM Ha TOBa NPaBo (B c/lyYyas — Ha MbPBUYHOTO €BPOMNENCKO €KOJIONMYHO NPaBo) CMATA, Ye

5 ma ce npeasug Pewenne Ha Cbaa o1 29.05.1997 r. no geno C-300/95 Komucusama Ha Esponelickume ob6wHocmu
cpewy ObeduHeHomo kpasncmeo Benukobpumanus u CesepHa Wpnanous [1997] ECR 1-02649, cBbp33aHO C MUCK Ha
Komncuata Ha EO cpewly BenukobputaHua 3a HemsnmbiHEHME Ha 33aAb/MKEHMETO W 3a TpPaHCNOHMpaHe BbB
BbBTPELIHOTO CM 3aKOHOAATENCTBO Ha pa3nopeaba ot Aupektnea 85/374/EMO Ha CbBeTa OoT 25.07.1985 r. oTHOCHO
cbnukaBaHe Ha 3aKOHOBWTE, MOA3AKOHOBUTE U aAMUHUCTPATUBHUTE pa3nopendv Ha AbpXKaBUTE-UNEHKU OTHOCHO
OTroBOPHOCTTA 3a AedekTHmM cTokm (OB L 210, 07.08.1985 r., u3m. n gon.).
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Te HAMAT TakoBa KayecTBO. TOBa HEroBO CTAHOBULLE € HENPUEMSIMBO M NIOTMUYECKN BBTPELLHO
NPOTUBOPEUMBO, 3aLOTO aBTOPBT OM TPsAGBaNO ACHO M KaTeropnyHo Aa NoAabpKa onpeaeneHa
Hay4Ha Te3a CNpsMO BCMYUKM NPUHLUMIM Ha NpaBoTo Ha EC, T.e. 3a BCUYKM OT TAX, 6€3 n3KoueHne,
[a BaXKN KOHCTaTauuATa My 3a Hannyme Um Annca Ha XxapakTepa M Ha NpaBHU HOPMW.

He3aBUCMMO OT MOCOYEHUTE MO-FOpPe HAKOW HEenpuemnmBu cCTaHoBMla Ha J1. Kpemep,
cnefBa fa ce OTOeneXy KaTto HayudeH MPUHOC B M3CNIeABAaHETO My, Ye C TAX ce AonpuHacs 3a
Pa3BUTMETO Ha Hay4yHaTa AUCKYCUA OTHOCHO MpaBHaTa CbLHOCT Ha NPUHUMMMTE Ha MPaBoTo, B
CNlyyas — Ha eBPOMeNCcKOTO MbPBUYHO €KOSTIOrMYHO NMPaBO, MOCOYEHW OT HEro KaTo ,MPUHLMMM Ha
AeNcTBMATa B 061aCTTa Ha OKONHaTa cpefa“®.

3aknoyeHue

Hakpas, B pe3yntaTt Ha pa3rniefaHuTe CTaHOBMLIA Ha OTAENHUTE aBTOpPU NO-rope, moraT Aa
6bAaT HanpaBeHW HAKOW NO-00LWn 13BOAN.

Mopeo, KoHUENUMATa 3a XapaKTepa Ha NPUHUMMNTE HA €KONOrMYHOTO NMPaBO KaTo 0CO6eH
BMA NPaBHM HOpPMM e NpeobnajaBalla B €eKOsIoronpaBHaTa AOKTPUHA Y HaC 1 B UYy»KOMHa, KaKTo 1
B cbaebHaTta npakTunka Ha EC no gena, cBbp3aHM C ona3BaHETO Ha OKOJSIHaTa cpeaa.

Bmopo, cneundurkata Ha obeKkTa Ha NMpaBHa 3alyMTa — OKOJIHaTa cpefa B HeMHaTa usanocT
WY OTAENHUTE N KOMMOHEHTN — BUHarn Tpabea fa ce oTumTa Npu N3pUYHOTO dopmMynupaHe Ha
NPUHLUMNN B €KOMOTMYHOTO 3aKOHOAATeNCTBO. 3a LenTa € Heobxoaum KOMMIeKCeH NMOAXoA B
aHanM3a Ha obLecTBeHUTE OTHOLIEHMA MO Ona3BaHe Ha OKOMHaTa cpeda Ha HauMOHanHo,
€BPOMNenCKo 1 MexayHapoAHOMNPaBHO paBHMLLe.

Tpemo, NPUHUUNUTE Ha EKOMOrMYHOTO MPaBO MMAT BMCOKA HPABCTBEHA 3HAUMMOCT, TbiA
KaTO Ca HaN-TACHO CBbP3aHM CbC 3alyMTaTa Ha NpupoaaTa, KOATO e Halle obwo 6naro.

%8 Bxx. Kpemep, J1. Lut. cbu., c. 77-96.
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HAKA3ATEJIHO MPABO

HAKA3ATEJIHOMNMPABHA 3ALLUTA
CPELLY HACUJIUMETO HAL KEHWN,
OCHOBAHO HA KYJITYPHU PA3NTNYUA

In.ac. g-p Neta KoHcraHTuHOBa
lOpuouyecku pakynmem
[Tnosouscku yHusepcumem ,llaucuti XuneHoapcku”

AHomayus

[Tpedmem Ha HacmoAawama cmamus ca pasnu4dHume opmu Ha Hacusaue Hao XeHu U aHaau3
U Xapakmepucmuka Ha 0CHOBHUMeE KyJImypHU pas/ludusa Kamo NpuYuHa 3a MAXHOMo U38vpulBaHe.
B ma3u epw3ka e HanpaseH cpasHumesHonpaseH npeesied HA npasHama ypeoba HA HAKOU
npecmwn/ieHUA NPomue xeHume 8 omoesiHume 0vpPXasu U Cve/ldcHO bvaapckus HakasameneH
kodekc. OmyumalKu ce8peMeHHUMe peasHoCmu, HacmoAawama cmamus obpsua 8HUMAaHue Ha
PeweHue N° 13 (06H., IB, 6p. 65 om 7 aseycm 2018 2.), ceenacHo koemo KoHeeHyusma Ha Ce8ema Ha
Espona 3a npeseHyus u 6opba ¢ Hacunuemo HAo XeHU U OOMAWHOMO HAcusiue, CbCMaseHa Ha
11.05.2011 2. 8 epad0 WicmaHbyn, noonucaHa om Penybnuka bwvneapua Ha 21.04.2016 2., He
ceomeemcmea Ha KoHcmumyyuama Ha Penybnuka beneapus. C o2ned npegseHyus u adek8amHo u
g8ceobxeamHo npomusgodelicmeue HaA paszanedaHume GopMuU HA NPecmsnHO nogedeHue U
8b8eX00HE HA CbOMBEMHU MeXO0yHApOOHU cmaHoapmu, cd HAnpaseHU HAKOU 3aKOHOOamesiHU
npednoxeHus,, de lege ferenda”, umauju 3a yesn nodobpasaHe Ha 6vs1eapcKkama 3aKOHO8A PaMKa.

Knro4oeu dymu: Hacunue Hao xeHu,npecmansieHue, icmaHbynicka KOHBeHYUSA, KymypHU
pasnauyus

CRIMINAL LAW PROTECTION AGAINST VIOLENCE AGAINST WOMEN BASED ON
CULTURAL DIFFERENCES

by Assistant Petya Konstantinova, PhD

Abstract

The subject of this article is the various forms of violence against women and the analysis and
characterization of the main cultural differences as a reason for their realization. In this regard, a
comparative review of the legal framework of certain crimes against women in individual countries
and according to the Bulgarian Criminal Code has been made. Taking into account the contemporary
realities, this article draws attention to Decision No 13 (promulgated in State Gazette No. 65 of August
7, 2018), according to which the Council of Europe Convention on the Prevention and Combating of
Violence against Women and Domestic Violence, drawn up on 11.05.2011 in the city of Istanbul, signed
by the Republic of Bulgaria on 21.04.2016, does not comply with the Constitution of the Republic of
Bulgaria. With a view to prevention and adequate and comprehensive counteraction of the examined
forms of criminal behavior and the introduction of relevant international standards, some legislative
proposals, de lege ferenda, have been made aimed at improving the Bulgarian legal framework.

Key words: violence against women, crime, Istanbul Convention, cultural differences
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BcAaka cbBpemeHHa NpaBoBa AbpXKaBa MMa 3a4b/PKEHMETO la OCUIypy NpaBHa 3alumTa
Ha >KeHWUTe N MomMmmyeTaTa. B rnobaneH nnaH HacMNMeTo Hap »KeHW e Bce oule 6onesHeHa TeMa,
nopagn gakrta, Ye TO € YeCTo CpellaHo ABNEHNe JOopWU B ABajeceTV MbpBM BEK NoA pPasfnyHu
bopmun. HacmnmneTo Hap »eHu CblyecTBYBa KaTO MO3BOJSIEH AeTCKM Opak, AOMAaLIHO Hacuiue,
6pauyHo n3HacuneaHe un ap. Mo nocnegHn gaHHW Ha CBeTOBHaTa TbProBCKa OpraHu3auua npes
2018 r. HacMIMETO Hafd »KeHW € AoPW eHa OT OCHOBHUTE MPEYKN MO NbTA HA NKOHOMUYECKOTO
OBNAaCTABaHE Ha >XeHWUTe, CMOCOOHOCTTa MM fa ynpaXHABaT areHUMM M Aa npasAT cBobopeH
n36op. Hacmnueto Hag XeHW M Mnagn MOMMYETa MMa CBOMTE KyNTYpPHUW, PENUrMO3HU U
NCTOPMYECKN TPaauuMM U Ce U A0 AHEeC KaTo HOPMasnHO fABNeHMe B pa3nnyHuM obnactm ot
o6LecTBeHNA XKMBOT. YeCcTo HacMNMeTo € MMAHEHTHO CBbP3aHO C rOCMOoACTBALMTE KYNTYPHU
pa3nnumnA Ha egHa OOLWHOCT CNPAMO ApYra, KaTo HEeroB HEMOCPEeACTBEH pe3ynTaT e 3aCUIBaHETO
Ha HEPaBHOCTOMHOTO MOJIOXKEHME Ha XEHUTE 1 MITagnTe MOMMYETa CNPAMO MbXeTe.

[lHec Bce olle MMa Abp)KaBW, B KOUTO Miagn MOMMYETa MoOraT 3akOHHO fAa 6baat
OMbXKEeHW npean Aa Hasbpwat 18 rogmHn, 3a KOeTo ca NpUHyAeHW Npeau BCUYKO OT CBOUTE
poautenu. He ca mManko ciyyavMTe Ha Hacunve, NpU KOETO >XeHUTe CTpagaT OT 310ynoTpeba,
ynpaxHsABaHa OT TeXHWUTEe CbMpy3n, KoeTo pednekTmpa Bbpxy 34pPaBeTo UM, NCUXNYECKOTO UM
6narocbCToAHNE N CMOCOOHOCTTa UM Aa PaboTAT N PYHKLUMNOHMPAT B 06LLECTBOTO KaTO HOPMasHK
N cBOOOAHM OTAENHU NNYHOCTU. AKO Te He ca B CbCTosAHMe Aa paboTAT, npep TAX OCTaBa
eANHCTBEHO Bb3MOXKHOCTTa KaKTO OT MCUXONOrMYecKa, Taka 1 OT MIKOHOMMYeCKa rneHa Touka aa
He NpeanprvemMaTt MepKn cpeLm LMKba Ha Hacunue. ETo 3alo npaBHaTa 3alMTa e OT pellaBallo
3HayYeHne 3a HamansaBaHe Ha cilyyanTe Ha 6e3HaKa3aHOCT 1 OCTaBa eANHCTBEHUAT OTKPUT MbT 3a
npeofonaBaHe Ha TO31 Npobnem.

3a NbAHOTa Ha M3CneABaHeTO Hal-Hanpep we ce 06bpHe BHMMaHWe Ha TemMaTa OTHOCHO
patndurympaHeTo Ha KoHBeHuusATa Ha CbBeTa Ha EBpona 3a npeBeHuunsa n 6opba c HacunmeTo Haj
KEHW N OOMALIHOTO HacUiMe, TbM KaTo TA MMa MNPAKO OTHOLWEHME CNPAMO pasrnexgaHaTta
npob6nemaTtuka.

KoHBeHLuMATa Ha CbBeTa Ha EBpona 3a npeBeHUMA U 60pba C HACMNNETO HaZ »KEHU W
AOMAWHOTO Hacunve, WM no-nosHata kKato WcraHbynckata KOHBeHUMA  (aHMUICKK)
(KoHBeHUuMATa), cTaHa NoBoj 3a MHOro Aebatn B 06LWEeCTBEHOTO M NOUTUYECKOTO MPOCTPAHCTBO.
KoHBeHLMATa He e HOBO fIBIeHMEe B MeXAYHapO4HOTO NPaBo, a CbLiecTBYyBa B MPaBHUA MUP OT
HeHOTO nognuceaHe Ha 11.05.2011 r. B VictaHbyn. Ta e nopgnvcaHa cuM OT  BCUMYKW ObpKaBu
uneHkn Ha CbBeTa, ocBeH AsepbengkaH 1 Pyckata Oepepaumsa. 3a ga Moxe TA fa npouvsBefe
NnpaBHO AeNCTBMe, ceaBa Aa O6baat npeanpueTn AENCTBMA MO HEMHOTO paTuduumpaHe. Kbm
HacCToAWMA MOMEHT Mo-rTofiAMaTa 4YacT OT CTpaHuTe ca patuduumpann KOHBEHUMATA, KaTo
OCTaHanuTe AbpXaBu BCe Olle He Ca npeanpuenn AencTBmA 3a ToBa. VIHTepec npeactaBnaBa Kak
npoTnYa npouechT No patndunkauna Ha KoHBeHUMATa B APYrnTe AbprKasu.

MNpaBn BneuyatneHwe, Ye B rofAmMa 4acT OT AbpXaBuTe, B KouTo KoHBeHuuATa e
patudurumpaHa, ca HanpaBWIM CbOTBETHUTE pe3epBU. ToBa € Bb3MOXKHO CbriacHo un. 78 ot
KoHBeHLMATa, KOMTO MO3BOMIAABa Ha CTpaHUTe Aa CM 3anas3AT NpPaBOTO Aa He npunarat win ga
npwunarat caMmo Npu cneymanHn cly4yan camo U3PUYHO NOCOYEHNTE B UNieHa pasnopenou.
CnyyanTte ca cBbp3aHu € obe3leTeHre OT CTPaHa Ha AbprkaBaTa NpW TeXKa TeflecHa nospega u
nvnca Ha gpyra komneHcauua (un. 30), npuaaBaHe Ha 061 XapaKTep Ha TO3U BUA NPeCTbhIeHnA 1
KPVUMUHaNN3NPaHETO UM, ako TOBa He e CTOpeHo (un. 44 n un. 55), npomAHa Ha AaBHOCTHUA CPOK
3a HakasaTeNIHO npecnefBaHe Ha npecTbrieHuATa (un. 58), gaBaHe Ha CaMOCTOATENHO
pa3spelleHne 3a AbAroCcpoyHo npebuBaBaHe, KoraTto npebrBaBaHETO 3aBWCKM OT CTaTyTa Ha
Ccbnpyra, pecnekTMBHO cbnpyrara (4n.59).
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B HAKOM gbpKaBK pe3epBUTE Ca HanpaBeHW 3a onpeaeneH CPok oT Bpeme (5-6 r.), cnep
KOETO ropenocoyeHuTe pasnopeabu we ce npunarat m3ysano. Taka ca noctbnunm lepmaHus,
lpy3ua n OpaHuma. B gpyrn ctpaHn Kato XbpBaTtua, AHgopa, Kunvp v gp. npunoxeHneTo nm e
N3KNIOYEHO 3a HeonpeaeneH nepuoa oT Bpeme .

NHTepeceH ¢aKkT ca geknapauuute Ha 4acT oT AgbpxKaBute. CbC CBOATa Aeknapauuns
NcnaHua e HanpaBuna wu3ABNeHWe, Ye Le Hanpasy HeobXxoanMuTe MPOMEHM B HALWOHANHOTO
3aKoHOAaTeNCTBo, 3a Aa Moxe Aa Npunoxu KoHBeHUmATa B UANOCT. B geknapayumnte cun Jlntea u
JlatBuMA, KOUTO He ca paTndurumpany KoHBeHUMATA KaTO MeXAYHAaPOAEH aKT, ca 3aABUIn, yve e
npwnarat JOKyMeHTa B CbOTBETCTBUE C TexHUTe KoHCTUTyumn. Mi3aBneHneTo ot cTpaHa Ha lMonwa
(koAaTto patnduuympa KoHBeHUMATa), ye we npunoxm KoHBeHUMATa CbrnacHO MpUHUMNUTE U
pa3nopenbute Ha KoHcTuTyumaTa Ha lMonwa, cpella ocTpa peakumusa oT cTpaHa Ha LlBenuapwus,
LWeeuwna, Hopserua, Xonangua, OuHnaHgma n ABcTpuA. Te3nm pesepBM ca pasyeTreHn oT
NOCOYEHMTE ObPKaBM KaTO HeXenaHve ga ce NpunoXun KoHBeHuuATa B uanoct. Cnopepn TAX ToBa
HapywaBa pa3nopefbata Ha un. 78 or KoHBeHUMATa, KOUTO He MO3BOMABAa AepPOrMpaHeTo Ha
pa3nopenbu OT AOKYMEHTa, OCBEH MOCOYEHMTE B TO3M YfeH, KaKTO U NpoTuBopeYn Ha un. 19 ot
BreHckaTa KOHBeHUMA 3a NpaBOTO Ha gorosopuTe oT 1969r., cnopef KOMTO He MoraT Aa ce NpaBAT
pe3epBM KbM pasnopeadbu Ha MexAayHapoAHW OOroBOpW, ako TOBa € M3PUYHO 3abpaHeHo B
Jorosopa.

B no-ronamata 4acT OT M3TOYHOEBPOMEWCKUTE AbpKaBW, 3a pasnnka OT 3anagHuTte,
npouechbT Ha patudrumpaHe Ha KoHBeHUMATa € CbNPOBOAEH CbC CUTHA BbTPELIHAa CbNPOTMBaA.
MNpuTecHeHMATa Ha YacT OT OOLWeCcTBOTO Ca OCHOBHO CBbpP3aHM C BbBEXAAHETO Ha HAKOW HOBU
NMOHATUA, HENO3HATK 3a TeXHUTe NpaBHU cuctemn. lNpen TpyAeH Kasyc e ce M3NpaBAT BCUYKK
AbpxaBu uneHKkn Ha EC, kouTo He ca patudurympanm KOHBeHLMATa, Korato Cblo3bT patuduumpa
JOKYMEHTa M ro HanpaBM 4acT OT BbTPELWHOTO 3aKoHOAATencTso. 1o BCMUYKM NnuM, Ye TO3U
MOMEeHT Habnuxaa. MNognucbt Ha EC e nonoxeH Ha 13.06.2017 r., a npe3 cenTemMBpu CbLyaTa
roguHa EBponenckvAaT napnameHT npue CbC 3aBUAHO MHO3MHCTBO pe30siounA OTHOCHO
npucbeanHasaHeTo Kbm KoHBeHuuATa. Cnen patudumkauymaTa ot cTpaHa Ha Cbio3a, TA We CTaHe
3aA4b/KUTENHA 3@ AbPrKaBUTE UNIeHKM 1 Wwe 6ble NoCcTaBeH CPOoK, B KOWTO TA Aa 6bAe npunBefeHa B
HaunoHanHoTo 3akoHopaTencteo. OT cTpaHa Ha 6barapckata AbpxaBa Cblo 6Axa npegnpueTn
peavua gencrteuA. B Ta3m Bpb3ka cnepBa ga ce otbenexu, vye Ha 21 anpun 2016 r. Penybnuka
Bvnrapua nognuca Wctanbynckata koHBeHuus, a npe3 2017 r. 6Axa npegnpueTn CTbMKKU 3a
HeHOTO paTtudunumnpaHe. B cbwoto Bpeme KOHCTUTYLUMOHHMAT Cb belle ce3npaH ¢ nckaHe Ha 75
HapoAHW npepcTaButTenn ot 44-to HapogHo cbbpaHmne ga ce npomnsHece 3a CbOTBETCTBMETO Ha
NcTanbynckata KoHBeHUuA ¢ KoHctutyuusaTta Ha PB npegw HenHaTa patudumkauma. Manko no-
KbCHO, Ha 27 tonn 2018 r. KOHCTUTYLUMOHHUAT CbAa noctaHoBM PewweHne N 13 (o6H., [1B, 6p. 65 o1 7
asryct 2018 r.), cbrnacHo Koeto KoHBeHumATa Ha CbBeTa Ha EBpona 3a npeseHuma n 6opba c
HaCUIMETO HaA >KeHW U AOMALLHOTO Hacunme, cbctaBeHa Ha 11.05.2011 r. B rpag WctaHbyn,
nognucaHa ot Penybnuka bvnrapma Ha 21.04.2016 r., He cboTBeTCTBa Ha KoHCTUTyumATa Ha
Peny6nuka Bbbnrapus. Mo Bbnpoca ce nskasaxa ¢ 0cobeHn MHeHuA cbaumTte Ounun Qumntpos,
KoHcTtaHTMH [leHuyeB, PymeH HeHkoB wn T[leopru Adrenos. [lpeasup PeweHneto Ha
KOHCTUTYUMOHHMA cbfa 3a bbnrapma octaHa eguMHCTBEHO Bb3MOXKHOCTTA fAa npeanpueme
3aKoHOJaTeNHN M3MEHEHMWA, KOUTO [a pernamMeHTupaTt 3awmTaTa WU npaBaTa Ha »KepTBUTE Ha
HaCUNETO, BKIIIOUNTENHO Ha AOMALLHOTO Hacuime.

KakTo no-rope 6elle nocoyeHo, HACUINETO Haj »KEHW N QOMALLHOTO Hacuane ca MHOro
cepuro3eH npobnem He camo B 6bIrapCcKOTO 06LWEeCTBO, HO 1 B CBETOBEH Malab. To noctass npej
BCAKa NpaBOBa Abp»KaBa 3afayaTa fja ce U3roTBAT M NpeasioxaTt paboTelym mexaHn3mm 3a 6opba ¢
N NPeBeHLMA Ha HACUITNETO Haf »KEeHMW.
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C uen pga ce nopobpum Obarapckata 3akOHOBa pPaMKa C orfef npeBeHUusaTa U
NPOTUBOAENCTBMETO Ha pa3nnyHN GopMM Ha Hacunme BbPXY »KEeHUTe, cnefBa Aa Cce Hanpasu
npernes Ha [AeNCTBAWOTO 3aKOHOAATENCTBO M fJa Ce aHanu3mpa HeobxoguMmocTta oT
3aKOoHoAaTeNHN N3MEHEHUA, KOUTO Aa rapaHTMparT, Ye npaBaTa Ha »XeHUTe 1 gpyrute epTBu Ha
AOMALUHO Hacunue we 6baaT 3almMTeHN No-CUNTHO N epeKTUBHO.

Mo nocnefHW JaHHWU XeHUTe NPOAb/KaBaT Ja Ca XepTBa Ha edHW OT Hal-TeXKuTe
npecTbnHU noceratencTea no 6bnarapckua HakasateneH kogekc. B 1/4 oT cnyyaute xeHute ca
XKepTBa Ha yOouMCTBO, onuT 3a YOMACTBO WM TeXKa TenecHa NoBpefa, KaTto JeAHuATa ca
M3BbPLUEHN OT TEXHWU BMBLUN UAN HACTOALM CbNPY3N UK NAaPTHbOPW. HacunmeTto Hag »KeHun
E pasnpocTtpaHeHo nop Han-pasnnyHn Gopmm: PpUsnyecko, NCUXMYECKO UK CeKCyarTHO Hacunue,
npeHebperesaHe, TbpProBCcka UK Apyra ekcnioatauua, Bogewa Ao AeNCTBUTENHA UK BEPOATHA
Bpeda BbpXy 34paBeTo, XKMBOTa, Pa3BUTMETO UAN AOCTONHCTBOTO Ha XXeHuTe.

Hain-yecto $umsnyecko Hacmnme Haj XeHu ce cpella KaTo MNpuYMHABaAHE Ha TenecHa
noBpeaa, BKIUNTENHO NPUUNHABaAHE Ha 6onka nnun ctpagaHue, 6e3 pascTporcTBO Ha 34paBeTo.
CpaebHaTa NpaKkTuKa NokasBa He Manko 6pon obpaslyBaHW HakasaTenHW fJena 3a NpuUYMHeHa
TeXKa, CpefHa 1 neka TenlecHa NoBpefa Ha »XeHW OT TeXHW Cbnpy3un. He ca manko n cnyvyamTe Ha
Hacunve Hag »XeHW, KOUTO eCKanmpaT U NpepacTBaT B NoceraTencrsa cpelly TexHMA X1BoT. Toa
nocTaBA Moj CbMHEHMe cera AencTBallaTa 3aKOHOBa pamKka M edeKTMBHOCTTa Ha 3anoXKeHuTe
MexaHu3Mu. JluncaTa Ha 3aJOBONUTENHM pe3ynTaTyM NoBAMra Bbhpoca 3a HeobxoguMmocTTa OT
3aKOHOJaTeNIHN N3MEHEHUA Ha HAKOW NPeCcTbnHM cbcTaBy oT OcobeHaTa yacT Ha HK.

C uen pga ce oCcMrypu Ha HauWOHasHO HMBO epeKTMBHA HaKa3aTe/IHOMpaBHa 3aliuMTa Ha
XKEeHWTe, XepTBU Ha Hacunve, TpAbBa ga ObaaT npeanpueTv AeWCTBUA MO NpeBeHuMATa U
NPOTUBOAENCTBMETO Ha BCMYKM BUAOBE C/lyyan Ha Hacunve. locnegHOTO 4yecTto MoXe fa
npepacHe B MOCeraTesicTBO Cpelly 34paBeTO WM KMBOTA Ha XepTBaTa, KOETO Hanara
3aKoHOAaTeNHN n3MeHeHusA. 3a LenTta e HeobxoaMMo Aa ce NpeaBuAAT KBannduumpaHu CbCTaBu
Ha YOMINCTBOTO C Uen MHKPUMUHUPaHE Ha BCUYKM GOPMM Ha AOMALLHO HaCUiMe CpeLly KeHW,
KOUTO eckanupat A0 noceraTencrBo cpeLly »KMBoTa M. [IoMallHOTO Hacuane Moxe fia eckanupa
M Ja Hamepu CBOATa KY/IMMHALMOHHA TOYKa B M3BbPLUBAHe Ha YOMICTBO CNpAMO Cbhpyra
(HacToAWwa MK GUBLLIA) NN »KEHa, C KOATO AeelbT Ce HaMmupa WX Ce e Hamupan BbB GpakTUYecKo
CbXKUTENCTBO, NofJobHO Ha YOMMACTBOTO MO XynuraHckata nopbypa. OT obekTuBHa CTpaHa
yOMNCTBOTO Le e NpeALecTBaHO OT akT Ha PU3NYeCKO AOMALHO Hacunue. B un. 3 oT 3akoHa 3a
3aWmTa OT OMALLHO HacuIMe ca NOCOYEeHM NnLaTa, KOMTO MMaT NPaBo fa TbPCAT CBOEBPEMEHHA
npaBHa 3awuTa. IMeHHO Te3un nuua ce ABABAT HaM-YeCTUTE XXePTBM Ha noceraTencTeata TefiecHa
noBpega wnv yommncTea B pe3yntaT Ha eckanmpano AoMmallHO Hacunue. B cnyyanm, ye ToBa
noceraTencTso 6bae N3BbpLIEHO, TPYAHOCTUTE e Ca CBbP3aHW Hal-Beye C HeroBOTO fJOKa3BaHe.

OT rnegHa ToOYKa Ha HaKa3aTe/THOTO MPABO Ca BaXKHWU CbLLECTBYBALUMTE OTHOLWEHMA MeXaY
Jeeula 1 xepTBaTa, KOMTO MMaT MM Ca UManu npegu geaHneto. Tasn Bpb3Ka MMa OOEKTMBEH
XapakTep 1 TA cnefBa Aa ce JOoKaxKe C BCUYKM AONYCTUMW A0Ka3aTeNCTBeHM CpeacTBa No peda Ha
HIMK. Bpb3kaTta MoXe Oa e KpaTka WM MO-MPOAb/IKUTENHA, OT POMAHTUYEH WM WUHTUMEH
XapaKTep, HO TA CbLO € efleMeHT OT CbCTaBa Ha MPEeCTbMIEHNETO N e YacT OT npefMeTa Ha
Joka3BaHe. lle cnepBa ga ce aHanv3upa fany NoceraTencTtBOTO € M3BbPLEHO B PaMKUTE Ha
Cy4anHo 3ano3HaBaHe unn B busHec unu counanHa coepa.

Hacunmneto Hag »eHu ce cpewa 1 nog dopmarta Ha CUCTEMHO MCMXMYecko Hacunue. o
CBOA XapaKTep MOC/efHOTO € CbBKYNMHOCT OT AEeWCTBMA, KOUTO MoraT fa MMaT BpedHo
Bb3AENCTBME BbPXY NCUXMYHOTO 3apaBe Ha XeHuTe. OBUKHOBEHO TO MMa HeraTMBHM nNocnegmum
KaTo NofueHABaHe, NoOAMIrpaBaTeNHO OTHOLWEHWE, YYBCTBO Ha cTpax. MNcnxmnyeckoTo Hacunme Hag
XKeHuTe Moxe aa npupgobue dopma Ha XKMBOT KaTo 3amnsiaxa MM 3akaHa 3a U3BbPLUBAHE Ha
npecrbnaeHne no un. 144 ot HK.
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McnxmnmyeckoTo Hacunme 4Yecto e CbMpPoBOAEHO U C GU3NYECKO Hacunmne, [OKONKOTO
NocfieAHOTO BMHArM Mma 1 Bb3AENCTBME BbBPXY NCMXMKaTa Ha »KepTBaTa KaTo BUA MPECTbHO
noceratencrso. CpaBHUTENHONPABHO B MO-Pa3sBUTUTE €BPOMENCKN AbPXaBW Ha HaLMOHAMHO
HMBO MNCMXMYECKOTO Hacuime e KpumuHanmsmpaHo. B Tasn Bpb3ka cnefBa Aa ce agMmupupa
€BEHTYallHO M3MeHeHMne Ha 6bnrapckna HakasaTeneH Kogekc, KaTo ce MHKPUMUHUPAT U feAHus,
ype3 KOUTO CUCTEMHO Ce YyNpaKHABa MCUXMYECKO Hacume CrpAMO KeHUTe, OT KOeTo MoraT Aa
HaCTbNAT BpedHW nocneanumn 3a HeA. [ICMXnYeckoTo Hacunve Haf XeHW MoXe fAa ce Clyyn B
WHTUMHNTE OTHOLLEHWNA WUNW B [JOMALLIHN YC/TIOBUA, KaKTo U B ApYrn cUTyauun, KaTo Hanpumep Ha
paboTHOTO MACTO MK B YYUMLLHA Cpefa, KoraTo epTBaTa e Miago MoMuye.

3a edpekTMBHO obe3nevyaBaHe Ha MpaBaTa Ha >KEHWTe W MpPeBeHUMA Ha cyyvauTe Ha
Hacunue Hapg TAX, 4OODbp 3aKkoHopaTeneH noaxon 6m 6un nNpomaHaTa Ha XapakTepa U pefa 3a
npecneaBaHe Ha HAKOW NPEeCTbMIeHNA, CBbP3aHN C Hacune BbPXY XeHW, OT TakMBa, KOUTO ce
npecnefsat no Tbkb6a Ha NOCTpafjanus, B TakMBa, KOUTO ca OT 06l xapaKTep.

CeKCyanHOTO Hacunne Haf »XeHUTe CbLo Ce cpeLa B pa3nnyHn Gopmmn — n3HacunBaHe no
un. 152 ot HK 1 n3nonssaHeTo Ha cny>kebHO 1NN APYro 3aBUCUMO MONOXKEHMNE 3a CKIIOHABaHE Ha
XepTBaTa KbM M3BbpLUBaHe Ha CbBKynneHue no yn. 153 ot HK. Mo 6bnrapckoto HakasaTenHo
NpaBoO CbLUECTBYBALOTO 6payHO MPaBOOTHOLIEHME He W3K/YBA MPUIOXKEHNETO Ha Te3n ABa
cbcTaBa oT OcobeHata yacT Ha HK'.

MNpaBu BNeyaTneHne, Ye Ha HaUMOHaNHO HMBO ObirapckaTta Abp>KaBa OTroBapsA B roasama
CTeneH Ha eBponenckuTe CTaHAAPTVM M MO OTHOLWIEHME Ha 3aAb/IKEHWETO Aa KPUMMHanM3mpa
JeAHNA, KOUTO NOCTaBAT XEeHUTe B HEPaBHOCTOMHO M1 3aBUCUMO MOJNOXKEeHNe, ANCKPUMUHALNOHHN
NPaKTUKW, KOMTO HapyllaBaT OCHOBHW YOBELWKW MpaBa W LeHHocTW. B Tasm Bpb3ka [NnaBa
YetBbpTa oT OcobeHaTta yacT Ha HK, o3arnaseHa ,[lpectbnneHna npotms 6paka, CEMeNncTBoTo U
Mnagexrta”“ cbabpXxKa NPecTbrHM CbCTaBW, KOUTO MoraT Aa 6baaTt onpefeneHn kato fobpa u
afleKBaTHa peakuua oT cTpaHa Ha Penybnuka bbnrapva cnpAMO HAKOW Hal-4yecTo cCpeLllaHu
bopmn Ha Hacunme cpely XeHuTe u mnagute mommdeta. CTaBa BbNPOC 3a ciyvyamte Ha
HacUNCTBeH (NpuHyauTeneH) 6pak, OTBAMYaHe C Len CKloYBaHe Ha 6pak. Y Hac OTBIMYAHETO Ha
MOMMYeTa C Len bpak e Bb3gurHato B npectbrsieHne no un. 177, an. 2 ot HK. OtBnnyaHeTo Ha
MOMMYeTa C Len CK/oYBaHe Ha 6pak e obunyanm cpef ManuMHCTBEHUTE rpynn oT 6bArapckoTo
HaceneHne, HO KPYMWHANM3NPaHeTO My € Ba)KHa CTbMKa M e OT CbLUeCTBEHO 3HayeHue npu
3ayecTunuTe BbAHU Ha emurpauma. NogobeH obuuanm e nosHat B OxHa AdpuKa, npu KOMTO
OTBAMYaHE Ha MOMMYeTa C Uen Opak CTaBa C pa3pelleHVMe Ha MNO-Bb3pacTHWUTE uneHOoBe B
cemenctsoTo? C ornea M3noXeHOTO MOXe Aa ce HanpaBu M3BOg, Ye 6bnrapckmaT HakasaTeneH
KOAEKC OTroBapsA Ha MexAyHapoAHWTe CTaHJapTWM W KaTo KpYMWHanNM3upa AaBaHETO U
noslyyaBaHeTO Ha NOAKYnN C Len CKYBaHe Ha Opak 1 3a)KMBABAHETO Ha CEMeNHM Hayana C nuue
OT XEeHCKM rnos, HeHasbpwmno 16 - rogniHa Bb3pacT.

MNpe3 mecey oktomBpu 2018 r. B HapogHoTo cbbpaHme Oellue BHeCeH MPOEKT Ha
HakasaTenHuAa KogeKkc, C KOeTo ce npepgniara Cb3fjaBaHeTO Ha KBanuduuupaH CbCTaB Ha
npecTbnieHneTo oT un. 296 ot HK, KonTo Bb3gura B NpecTbhieHne Hen3nbIHEHNETO Ha CbaebHOo
peweHne. CaMO 3a NMbAHOTa Ha M3C/NeABaHeTO Lie ce oTbenexu, Ye B MOTMBMUTE € MOCOYEHO
06CTOATENCTBOTO, Y€ HanaraHeTo Ha MO-BMCOKM CaHKUMM NPV Heu3NbiHeHWe Ha CbAebHo
pelueHre nnn Ha 3anoBeq 3a 3alMTa OT JOMAaLLIHO Hacuane OT eiHa CTPaHa LWe faje rno-peasnHa v
HaBpeMeHHa 3akpwfia Ha MoCTpaganuTe, a OT Apyra — e 3acuiy NpeBaHTUBHMA edeKT Ha
HaKa3aHueTo.

' Mono6HO Ha 6bNrapCKOTO 3aKOHOAATENCTBO B TOBA OTHOLLIEHME 3aKOHBT 3a CeKCyasnHuTe npecTbniieHmns B lOxHa
Adpuka KprMmMHanmsmpa cbLo 6pavyHOTO U3HACKUNBAHE.

2B cBeTOBEH Mallab agHec nma Hag 700 MUIMOHA XKMBU XKEHWN, OMbBKEHM KaTo JeLa 1 oKoso 142 MUNIMOHA, 32 KOUTO ce
OyvaKBa fja 6baT OMbXKEHM 4O KpadA Ha feceTuneTneTo.
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B Ta3n Bpb3Ka cumMTam, ye ToBa He e JO6DBP M AOCTaTbUeH aprymeHT, Tbl KaTo Mo-
BMCOKAaTa CaHKLUMA HMUKOra He e 6uno epeKTMBHO CPeACTBO, C KOETO AeelbT Aa 6bae MOTUBMUPAH K
[a ce OTKaXe OT U3BbPLUBAHETO HAa KOHKPETHO AesHune.

B TO3M KOHTEKCT no-uyenecbobpasHeHO 61 MOINO Aa Ce OKaxe CNefHOTO M3mMeHeHue ,de
lege ferende” B 3akoHa 3a 3aWMTa OT JOMALUIHOTO HacUNe, a UMeHHO: B pasnopepbata Ha un. 5 ot
3aKkoHa 3a 3awuTa OT AOMALIHOTO Hacunme, Aa ce NOCoYM ouwe egHa MApKa - ,3adbpKaHe Ha
N3BbPLUNTENA NPU HEMOCPEeACTBEHO U3BbPLUBAHE Ha aKT Ha Hacuive 3a onpefeneH CPokK, HO He
no-KpaTbK oT 7 gHW.” Cuntam, ye e HeobXxoaMMO Aa ce Aafe Bb3MOXKHOCT 3a ANCKPELNOHHa BnacT
Ha opraHuTe Ha MMHMCTEPCTBOTO Ha BbTpelHuTe pabotn (MBP) B onpegenenn cnyyaun, uspuyHo
NIMMUTMPAHN C OOEKTUBHN KPUTEPUM B 3aKOHA, NPV CUrHaN 1 NPoBepKa, Aa MoraT fa 3aabpaT
NMLUETO, U3BDLPLUMTEN HAa AOMALIHO Hacunve n 6e3 M3PUYHO M3fJadeHa OT Cbha 3anoBen 3a
3agbpXKaHe No pefa Ha To3M 3akoH. Cped NpUUMHUTE MOXe Aa Ce MOoCOoYM YecTO CpeljaHaTa
XNNOTe3a, NPU KOATO aKTbT HAa AOMALLIHO HacuMe € U3BbpLIBaH MHOIFOKPATHO, HO XepTBaTa ce
CTpaxyBa fa nofjaje CUrHan um otnara To3y MOMEHT".

JloMalHOTO HacKnme e CUCTEMHO CpeLLaHo ABNeHMe N GaKT OT XKMBOTa Ha MHOTO »KeHu. OT
HEeroBMA CUCTEMEH XapaKTep W Bb3MOXHOCTTa TO Aa MpepacHe B aKT Ha TEeXKO MpPecTbnHO
noceraTesiCTBO KEHUTE YeCTo Ca AEMOTUBMPAHM Aa Ce O6BPHAT KbM OpraHMTe Ha peAa 3a 3alumTa
Ha CBOWUTE NpaBa, Olle Mo-MaNiko KbM CbAa B NogobHu cnyyan. Tbin KaTO BCEKM aKT Ha Hacunune
MOXe Jla eckanvpa B eAnH nocnefBal} MOMeHT B 06LeCcTBEHOOMACHO NoCeraTencTBo, cneaBa aa
ce NMOMWUCAIM 3a 3aKOHOAATENTHM U3MEHEHNSA, KOUTO fa YCTaHOBAT No-epeKTUBHU Mepku B bopbaTa
C HacuUnMeTo Hapg eHuTe. [lopagn Tasn NpuunHa cneaBa Aa ce NnpeaBuan CBOEBPeEMEHHA peakumsa
N Hameca OT CTpaHa Ha ObpXaBHUTE OpraHM Ha e4uH NOo-pPaHeH eTan, KaTo ce Aafe Bb3MOXKHOCT
HenocpefCcTBEHO Cfef M3BbpLUBAHE Ha MbPBUA akT Ha Hacunme nuueTo Aa 6bae 3agbpkaHo. Tyk
MOXe fa ce noyepnu onut oT [obpute yyxam npaktuki. Hanpumep, mogensT B CheguHeHUTe
aMepUKaHCKM WaTn, NO-KOHKPETHO B waTta Tekcac. B Tekcackma 3akoH 3a 3awmMta OT JOMALUHO
Hacunne ca pernameHTMpaHn HAKOJMIKO BuAa 3anoBeAn B Cilyyan Ha AOMALIHO Hacuime. TAXHOTO
3aKOHOAaTeNCTBO MO3HaBa 3amoBej 3a 3aluTa U He3abaBHa MM T. Hap. CMelHa 3anoBej 3a
3awmTa. NocnegHaTta ce NOCTaHOBABA CbLO OT Cb KaTO KOMMNETEHTEH OpraH. XapakTepHOTO 3a
HeA e, Yye TA MMa NPaBHO AENCTBME OT MOMEHTa Ha HEMHOTO NOCTaHOBABAHE, KOETO CTaBa BeAHara
cnep M3BbpLUBAHE Ha akTa Ha HacUNMe, 4O MOMEHTA, B KOMTO XeHaTa, XepTBa Ha Hacunme, pewmn
cama ga ce obbpHe KbM Cbaa 3a 3anoBed 3a 3awmta. OcBeH ToBa B CAL e npeaBuaeHa u
Bb3MOXHOCTTa MCKAHETO 3a M3JaBaHETO 3a 3anoBep 3a 3aliuTa Aa ce nogage v ot 6n3bK, Korato
XKepTBaTa HanpuMep e XoCnuUTanM3npaHa 1 He MOXe 3a onpeaeneH nepuoa Aa Hanpasu Nogo6bHo
NCKaHe UK ce CTpaxyBa OT U3BbpLUMTENA.

B 3aknoueHne cnegsa fa ce NPUMNOMHM e4unH NOCTyNaT Ha NPaBoOTO, @ UMEHHO, Y€ HUKOWN He
MOXe Aa 6bJe HacunBaH 3apagyn NosioBaTa CM NPUHAANEXHOCT 1 Aa 6bae XKepTBa Ha GU3NYECKO U
JINYHOCTHO MOCeraTencTBO 3apagn ToBa. bopbaTta ¢ HacMNMETO Haj KEHW e AbAbr U CIIOXKeH
npouec, YANTO ycneweH Kpai Mmoxke Aa 6bhe NocTUrHaT caMo Ype3 3aKOHOAATENHN U3MEHEHHUS.
Hacunneto Hag keHn He moxe aa 6bae npemaxHaTo, 6e3 fa ce MHBeCTUpPa B PaBEHCTBOTO MeXAY
XeHuTte n mbxkete. Camo MbAIHOTO MNOCTUIaHe Ha PABHOMOCTABEHOCT MEXAY »KEHUTE N MbXeTe de
jure n de facto npeacraBnsBa KNOYOB eIeMEHT B NPEBEHUMATA Ha HACUIMETO Hag »KeHW. EanH ot
Bb3MOXKHMTE HAuMHM 3a TOBa € W ype3 aganTupaHe Ha O6BArapCKoTO HakasaTe/lHO MpaBoO Ha
HOBUTE peasiHOCTN MO HauMH, KOUTO Aaje UANOCTHA NpaBHa 3alMTa Ha XeHUTe © MoMuYyeTaTa oT
BCMYKM GOPMM Ha HacKNMe, B TOBa YNCSI0 M JOMALLHOTO Hacunue.

3o HEOd)MLMaJ'IHM AaHHW B AeBeTheceT NpoueHTa OT dyyanTe XepTBaTa Ha JOMALWIHO Hacunune ce CTpaxyBa Aa
nogage CUurHan o opraHMTe Ha MBP 1 nogaBsa TakbB efiBa cfief CUCTEMHO ynpaxHABAHO HaCcune BbpXxy HeA B
AOMaLUHN yCOBUA.
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HAKA3ATEJIHO MPABO

MPECTBIJIEHUA NO BbJITAPCKUA HAKA3ATEJIEH KOAEKC,
CBbP3AHU CPAAUKAJIUSALUNA N KYNITYPHU PA3JINYNA B OBLLECTBOTO

A-p AgennHa XagKuncka

Pe3ome

Hacmoawama cmamus uma 3a yen 0a aHanusupa npecmnjieHusama, C8sp3aHu ¢ hoasama
Ha pasnu4yHU padukanaHu udeu U 8v32/1e0U 8 06Wecmseomo 8 pesyamam Ha 3acuneHume 6exaHcKu u
MU2PAyUOHHU npoyecu npe3 nocsiedHUMe nem 200UHU. AKmyasiHocmma Ha memama ce onpeoens u
om ob6cmosmesicmeomo, Ye 8ce owie JIUNCeA 1eedsiHa 0epuHUYUA Ha NOHAMuUemo ,,pacuxkanusayus’”
HA HAYUOHAJIHO HUBO. B masu 8pwv3ka ca HanpaseHu npeaied U aHaau3 Ha peduya panopedbu om
OcobeHama yacm Ha HakaszamenHusa KOOeKkC, Koumo Mo2am 0a ce U3nos38am 3a HAKAzdmeJsiHo
npecsiied8aHe Ha No0obHoO nogedeHue. O6BpPHAMO e BHUMAHUE HA HAKOU 0C0beHO KpaliHu npossu Ha
paodukanuszayus, koumo moeam 0a 6wv0am npecnedsaHu no 6wneapckua HK. CowespemeHHO
cmamuama nocmassa akyeHm u espxy npobnemume u npeduzsukamescmeamd, nped Koumo
NpoKypamypama u HakasamesiHume ce0uuwWa ce usnpasam npu pasenexodaHe Ha 0end, C8bpP3aHU
C 8Ce NO-CJIOXKHU C/ly4au HA paoukanulayusa — 71A8d, OACHA U UCTAMUCMKA, C 02/1e0 epeKmuBHO
HakasamesiHo npecsed8aHe U cnpasedsu8o NpasopasodasaHe 8 mesu ciy4yau.

Knro4oeu oymu: paoukanusayus, KyaimypHU pasauyus, emHUYecKU 2pynu, ekCmpemu3sm

OFFENSES UNDER THE BULGARIAN CRIMINAL CODE RELATED TO
RADICALIZATION AND CULTURAL DIFFERENCES IN SOCIETY

By Adelina Hadzhiyska, PhD

Summary

This article aims to analyze crimes related to the emergence of various radical ideas and views
in society as a result of the increased refugee and migration processes over the last five years. The
timeliness of the topic is also determined by the fact that there is still no legal definition of the term
"radicalization" at national level. Attention is drawn to some particularly extreme manifestations of
radicalization, which can be persecuted at the Bulgarian Criminal Code. At the same time, the article
also highlights the problems and challenges faced by prosecutors and criminal courts in dealing with
increasingly complex cases of radicalization, left-wing, right-wing and Islamist, with a view to effective
prosecution and fair justice in these cases.

Key words: radicalization, cultural differences, ethnic groups, extremism.
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Mpe3 nocnegHWTe HAKONMKO FOAMHWU ce HabnopaBa pPasnpoCTPaHeHWe M 3acuiiBaHe Ha
paAvKanHM HaCTPOEHMA B O6LECTBOTO He CaMO Ha HaLMOHANTHO, HO 1 Ha MeXAYHapOAHO HMBO. B
rnobaneH nnaH pagvKanM3MpaHeTo KaTo COLManHO fABMieHWe ce ABABa OCHOBHa 3amnsaxa 3a
CUTYPHOCTTa U UHTEpecUTe Ha AeMOKpaTUYHUTE M MPaBOBUTE AbPXKaBMW, B TOBA YMCIO U Ha
Peny6nuka Bbnrapus. lNMprnumHaTta 3a noABaTa U pa3npoCTPaHEHMETO Ha pa3finyHu obLecTBeHn
MHEHMA N paVKanHW Bb3rneam Moxe fa ce Tbpcu B KOHONUKTUTE 1 Kpu3uTe B bnmskma nstok
(Cupma, Upak n Nemen), Adppuka (Jlnbus, Manu, permoHa okono esepoto Yag u AdprkKaHckma
por), IOxHa A3ua (AdraHuctaH n [laknCTaH), KakTO M MoAUTMYECKaTa U UKOHOMMYecKaTa
HeCcTabunHOCT B CTpaHM oT 3anagHute bankaHu. BbnHuTe HeneranHM MUrpaHTU OT KPU3WCHU
pervoHn n abpxxasun KbMm EBpona, BKnlountenHo KbM 1 npes Penybnuka bbnrapua ca ¢pakrop,
KOMTO ¢dopmMMpa NPOHMKBAHETO Ha Hala TePUTOPMA Ha pPaauKanmns3vpaHn U TePOPUCTUYHU
enemMeHT! 1 rpynu e ronama. He moxe ga ce octaBu 6e3 BHMMaHME U HaMYMETO Ha MOBULLEH
noTeHUMan 3a nponaraHaMpaHe Ha pagvkaaHu UAEW, 3a U3rpaxkgaHe Ha NOrMCTUYHU CTPYKTYPU U
MpeXu 3a nofanomaraHe Ha Tepopu3ma M 3a Cb3fjaBaHe Ha TepopPUCTUYHM GOPMUPOBAHUA B
panoHa.

MNpemnHaBaHeTO npe3 TeputopuATa Ha bbarapma Ha uyxpgecTpaHHM 6oMum U
3aBpPbLAHETO UM B CTPAHWUTE Ha MPOU3XO[ reHepupaT PUCKOBE U 3amnyaxu 3a CUrypHOCTTa Ha
6bnrapckata AbprkaBa NOCPeACTBOM NponaraHAa Ha paguvkanHu naen 1 onvuTu 3a peanusaumaTta
MM B CTpaHaTa. B Te3n gnHamunyHM npouecy Ha eBponemsauma U XapMoHM3aumAa O6barapckarta
AbpKaBa He MOXe la ocTaHe 6e3yyacTHa B peakumaTa C1 CpeLly onpeaeneHun NpecTbnH NPoABMY,
KOWUTO 3acTpallaBaT yCToMTe Ha AeMOKPATUYHOTO OOLeCTBO, AbpPXKaBHOTO ynpaBneHne, KakTo 1
YOBeLLKM NpaBa N OCHOBHW LIEHHOCTMW.

1. KakBo e paaukanusauva?

B 6bnrapckoto npaBo He ce M3Mosi3Ba MOHATUETO ,pagunKkanms3auma”, nopagn Koeto C
OCHOBaHVe MOXe fia Ce Kaxe, ye N1ncBa neranHa gebmHmnuma 3a nocnegHoTo. Jluncarta Ha ACHOTa
OTHOCHO TOBa KaKBO e ,,pafMKanHo” 1 3aLo, NoCTaBA Npean3BMKaTeNcTBO Npej 3akoHogaTena aa
OTrOBOPWY M Ha TPETMA Ba)KeH BbMNPOC — KaK cfiefBa Aa 6bhaTt perynvpaHn gageHn obuectseHn
OTHOLIEHMA, BKIIOUNTENHO KakBa TpAOBa Ja e Haka3aTefIHOMpaBHAaTa perynauma Ha eaHu unm
APYr NpecTbMHU NO CBOA XapakTep obujectBeHM npossu. Jluncea npaBHa gedpuHULMA U Ha
MOHATMETO ,eKCTPEMU3BM”, BbMNPEKMN Ye TO Ce M3NO0N3Ba B HAKOW 3aKOHW, Hanpumep B 3aKOHa 3a
ObpxaBHa areHuua ,HaumoHanHa curypHoct” m B 3akoHa 3a MUHWUCTEPCTBO Ha BbTpeLHUTe
paboTtn.

OnuTt 3a gedrHMpaHe Ha Te3n ABe MOHATUA € HanpaBeH eAWHCTBEHO B CTpaTernyecku
JOKYMeHT Ha MuHuctepckna CbBeT, KakbBTO aKT ce ABABa CTpaTterna 3a npoTuBoAencTBMe Ha
pagvkanusaumAata n TepopusmMa (2015 - 2020), npueta ¢ PeweHne Ha MuHuctepckua CobeeT'.
PagvkanusaumaTta KaTo MOHATME U OOLWECTBEHO ABMeHMe ce cnomeHaBa M B HauumoHanHata
cTpaterua Ha Penybnuka bbnrapua 3a nHterpupaHe Ha pomute (2012 — 2020 r.).

CbrnacHO NOCOYEHUAT akT pagunkKanmsaumaTa npeacrasnsaBa Npouec, No Bpeme Ha KOWTO
ce [oCTUra A0 KPaMHOCT Ha MHEHUATa, Bb3rneguTe, BApPBaHMATa N MAEONOrMnTe A0 CTeneH Ha
APOCTHO OTXBbPJIAHE Ha anTePHATUBHW Ha NPONOBAABaHUTE UAEN.

! CtpaTervsa 3a NpoTMBOAEWNCTBIE Ha pagnKanmsaumsaTa n tepopusma (2015 - 2020 r.), npueta ¢ PeweHne N 1039 Ha
MwuHucTepckua coeet o1 30.12.2015 .

HoctbnHa Ha appec: http://www.strategy.bg/StrategicDocuments/View.aspx?lang=bg-BG&d=979 (nocnegHo
noceteH Ha 17.02.2016r.)
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Pagnkanusauymata ce xapakTepusmpa C pewuTenHa rOTOBHOCT 3a HajaraHe Ha
COOGCTBEHUTE Bb3rNeaAM W NPUHUUNK Had Te3W Ha OCTaHafaTa 4YacT oT obwecTBOTO upes
OTXBbpPSIAAHE Ha KOHCTUTYLMOHHW YCTOM Ha AeMOoKpauuAaTa U Henpu3HaBaHETO Ha OCHOBHMUTE
npaBa Ha YoBeka. MHOro 4yecto ToBa BoAW A0 CNOAENAHE Ha naeonorna Ha Hacunmeto. Jlnncea
Ccbrnacme OTHOCHO onpefeneHMeTo 3a HaCUICTBEHA pajnKanm3ayma, KOeTo CbBnaja Cc nvncaTa Ha
oblwonpureToTo onpefeneHne B MEXAYHApPOOAHUTE akKageMMyecku K noautuyecknm pebatm no
TemaTa. B Crpaterusarta ce npaBu onut 3a gePUHUPAHETO M Ha HACWUIICTBEHA M HEHACU/ICTBEHA
pagvkanusauua. B nocoueHna ctpaternyeckn JOKYMEHT e MOCOYEHO U3PUYHO, Ye HacuCTBeHaTa
pagvKkanusauma e ABMeHMe, NPV KOETO OTAENHM AINYHOCTM MAW TPYNn Bb3nprvemaT MHEHWUS,
Bb3rnean naeun, KOUTo moraT Ao AOBeAaT A0 aKTOBe Ha Tepopusbm. Mak B cbwma akt Ha MC e
AageHa aepuHMUMA Ha HAaCUNCTBEHMA EKCTPEMU3DBM, CNopes KOATO NOCNeQHUAT € ABMeHne, Npu
KOeTO OTAENHN NNYHOCTU UNKU FPynn NOAKPEnAT WA U3BbpLBaT MAEONOrMYeCcKn MOTUBUPAHO
Hacunue, 3a fa NOCTUrHAT 3aN0XKeHUTe B ngeonoruAata uenn. CnegoBaTenHoO Korato ce roBopu 3a
pagukanmsauma nnn ekcTtpemnsbMm, cefBa Aa ce Mma npeasug rocnoactBOTO Ha PasINYHUTE
MHEHMVA, Bb3rneam M WAEN Ha OTAeNHW NNYHOCTM WAW TFPynu, KOUTO MoraT fda 3acTpaluar
OCHOBHMTE YoBelWKMTe NpaBa M cBobopata. lNpean ga ce 3aroBopu 3a OTBETHA AbpKaBHa
peakuus, cnefBa ga ce o6bpHe BHUMaHME 1 Ha NOHATUATA ,,KynTypa“ u , KynTypHu pasnmumna”“, 3a
[la MOXe Jla ce pa3bepe CNOXHOCTTa Ha pasrfiexaaHaTta npobnematuka.

KynTypaTa e NoHATUE, KOETO He MOXe Aa OCTaHe 6e3 KpaTbK aHanu3, Ha 6asaTta Ha KOMTO
Ja ce OCMUCIM KaKBO MpeacTaBnABa KyATYPHO pasfnymMe U B KOW Cilyvyaun NnociegHoOTO MoXKe Aa
Josefe A0 [eBMAHTHO MoOBefeHWe CbC CTeneH Ha obllecTBeHa onacHocT, obocHoBaBalla
N3MON3BaHETO Ha Hal-TexKaTa popMa Ha AbpKaBHa NPUHYAA, @ UMEHHO HaKa3aHMeTo. He moxe
Ja He ce oTbenexu, Yye C NOHATUETO ,KynTypa” yecto ce ob6o3HayaBa Bb3NPUETOTO B JafleHO
obuwecTBo NpaBUIHO, HEOOXOAMMO M Ob/MKUMMO noBefaeHMe. B ToBa MOHATME 4yecTo ce Bnara
CMUCNOBOTO CbAbpXKaHMe Ha efHO A06pO ABMKMMO, npepnosiaraeMo M TOYHO OnpepeneHo
noBefdeHve OT CTpaHa Ha OoTAenHuTe uneHoBse. B onpegeneHun cnyyam onpepeneHmATa OTHOCHO
JafleHO noBefeHue KaTo ,KyNnTypHO” 1 ,HEKYNnTypHO” moraT Aa 6baaT 3aMeHeHn C KaTeropuuTe
,NpaBuNHO” n ,HenpaBunHo”. CnegoBaTeNiHO pPa3IMYHOTO OT BbB3MNPUETOTO 3a KYATYpPHO
noBedeHne ce fABABA HEMNPUEMIVBO W AEBUAHTHO 3a MHO3MHCTBOTO OT obuiectBoTo. B TO3M
KOHTeKCT KynTypaTa BK1oUYBa BCUYKM NPaBuia 1 HOPMU, KOUTO PbKOBOAAT €ANH HaUMH Ha XUBOT:
KaKTO OCb3HaTW, GOpManHO M3pa3eHn CXBallaHWA M YYBCTBA, HapeyeHW KAeonorus, Taka u
HeoCb3HaTN, HepOpPManHN UM HEeABHM CXBallaHWA M YyBCTBa. TA OTpa3fABa B ronsama creneH
pPa3BUTMETO Ha 0OLWECTBEHO-UKOHOMMYECKO Pa3BUTME Ha OOLECTBOTO U HaMMpa OTpakeHue B
HakKasaTeNnHonpaBHaTa NONNTUKA Ha BCAKA NPaBOBa AbprKkaBa.

2. Kak HAKOM nposABM Ha paguKanusayua moraTt ga 6baat npecnegBaHu no
6bnrapckmar HakasareneH kogekc?

KakTo 6elle nocoyeHo No - rope pagvkanvsaumata e obwecTBeHo (counanHo) ABneHune,
KOETO Kpre pUCK 3a HOPManNHOTO Pa3BUTME Ha eHO NPaBOBO oOLecTBO. TOBa ABNEHNE He MOoXe
Ja ocTaHe 6e3 cboTBeTHaTa peakuusa OT CTpaHa Ha OGbarapckata AbpxaBa. To Kpre orpomHa
OMacHOCT OT Cb3AaBaHe Ha Harnacu B oOLWeCcTBOTO, B pe3ynTaT Ha KOMTO Aa 6baaT M3BbPLUEHU
peavua KOHKPETHN aKTMBHU OeNCTBUA, HACOUYEHU CpeLly OTAEeNHU YneHoBe Ha oOLecTBOTO Bb3
OCHOBa Ha KyNnTypHUTe UM pasnuuna. Tyk cnefsa fia ce otbenexu, ye eqHa oT OCHOBHUTE Lienn Ha
CrpateruaTta, cnefBalym cTpyKTypaTa Ha CtpaTternaTa Ha EC 3a 6opba ¢ Tepopumama ot 2005 r. go
2020r. n npepaboteHata CtpaTterma Ha EC 3a 6opba cpelyy pagnkanusauymaTta n HabmpaHeTo Ha
TEepoOpMCTM BK/IOYBA HaKa3aTeNHO MpecnefBaHe Ha OpraHM3aTopuTe, W3BbpWUTENUTE U
nomaraumTe Ha AeNCTBUA, CBbP3aHM C pagukanmsauma nnm tepopusbm B bvnarapua n B koAaTo n ga
e gpyra Abp»asa .
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B Tasm Bpb3Ka cneaBa Aa ce aHanM3mMpaT MO-BHMMATENHO HAKOW NPECTbNHM NMPOABU Ha
ONCKPUMUHAUMA W HETbPNUMOCT KbM KYNTYPHUTE pasnnumA Ha onpedeneHn rpynu ot
obuecTBoTO. He MmoXe aa ce npeHebperHe o6CcToATENCTBOTO, Ye B FOAMHU Ha Npexod 1 Kpusu, B
onpegeneHn obnactm OT 0O6LWeCTBEHNA XMBOT Ce HabnwgaBa M e€THUYECKM MOTUBUPAHA
pagvkanusauma, ocobeHo B Mnafekka Bb3pacT. B Tasu Bpb3ka no HeodpuuManHM JaHHW He ca
MaJIKO M3BbpPLUEHUTE NPeCcTbeHNA, OCHOBaHN Ha eTHMYECKa NPUHAZNeXHOCT. YecTo pagukanHm
nNpoABu 1 naen 6usat NnponaraHAMpPaHN N AeNMKaTHO NPOKapBaHW, KaTo onpegeneHn rpynu ot
XOpa CU CnyXaT C e31Ka Ha omMmpa3saTa U KceHodobuATa, HaCoUeH cpelly MUrpaHTUTe 1 6exxaHuuTe,
ManyMHcTBaTa. BApHO e, ue TakmBa NpoABM He ce KBanuPpuUUmMpaT KaTo HEHACUNICTBEH aKT, HO He
MOXe f1a ce oTpeuye, ye oT 0b6eKTMBHA CTpaHa MHOIO YeCTO e3MKbT Ha OMpa3aTa npvema popmarta
Ha MNpecTbMHa NpPOosBa KakBaTO € W3NbJHUTENHOTO AeAHue Ha obupata. OcBeH TOBa 4yecTo
n3pas3eHaTa CNOBeCHa arpecnMa KMMa 3a CBOW pe3ynTaT Cb3JaBaHe Ha CTpax Yy HAKOU
npeacTaBuUTeNy Ha CNOMeHaTUTe rpynu.

CybKynTypaTa, B KOATO 6BArapcKoTo 06WeCTBO XUBEe, e NpefnocTaBKa 3aKoHoAaTeNAT Ja
NOMUCIIN fa Npeanpueme He CaMO HakasaTeNHOMPaBHW, HO Han-Beye MPEBaHTUBHU MepPKU,
KOMTO Aa rapaHTMpaT MeXAyeTHNYECKN OTHOLUEHWUA, OCHOBAHW Ha TONEPaHTHOCT, HaCbpyaBaHe
Ha KyNTypHUA Nypanr3bM, COLUanHOTO nprnobLiaBaHe v paBeHCTBOTO.

HAakon ocobeHo KpallHM MPOsBU Ha paguKanuMsauma morat ga 6baaT npecneaBaHn KaTo
N3MsAHa, AMBEpPCUA Unn BpeanTenctao no naea Mbpea ot OcobeHaTa YacT Ha HK.

Cnopep pasnopepbata Ha HK, n3mAHa npeactaBnABa M3BbPLUIBAHETO Ha onpeneneHo
npecTbnieHne ¢ uen aa 6vae cbbopeHa, nogpoBeHa unu otcnabeHa BnactTa B penybnukata (HK,
un. 95-97a ot HK). luBepcna npefctaBnABa yHMLOXKaBaHe MU NoBpexaaHe Ha o6LecTBeHO
MMYLLECTBO C LeN 3a ce Cb3hafaT 3aTpyAHEeHMA Ha BracTTa unn 1A ga 6vae otcnabena (HK, un.
106). BpeanTtenctBo e akT Ha pa3CcTporiBaHe UK NOAPMBAHE Ha OTPAC/INTE Ha MKOHOMMKaTa nnm
Ha MPOMULLNIEHN NPEeAnPUATMA C Len fa ce oTclabu BnactTa uav Ta ga 6bae nsnpaseHa npej
3aTpyaHeHua (HK, un. 107). Onpefenenn npoABu Ha pagukanusaumna moraT ga 6baat HakasaTenHo
npecnegBaHn Kato TepOpM3bM, ako nonagaT B NONETo Ha NpaBHaTa gepuHMUMA Ha ,Tepopur3bm”
no un. 108a HK. Cnopep HakasaTenHuA Kogekc, npecTbnieHne npeacraBnAsa U NponoBAaBaHETO
Ha dawwncTka nnuM ppyra aHTUAEMOKpaTM4YHa MWAEONOrMA WM HACWICTBEHO W3MeHAHe Ha
ycTaHoBeHUA oT KoHcTutyumnaTa obwectseH 1 gbprkaBeH ctpor no yn. 108, an. 1 ot HK.

CnepBa pa ce otbenexu, ye HaAMa onpeaeneHMe Ha MOHATUETO ,aHTUAEMOKpPATUYHa
ngeonorva” n He ctaBa ACHO KakBW Neonornm nonagat B NPUIOKHOTO Nosie Ha TO3M CbCTaB.

Bcuukm npectbnieHns, NocoyeHn AOTYK, ca ,NPecTbnieHma NpoTus penybnvkata” n 3a
NnoBeYyeTo OT TAX 3aKOHbBT NpeaBuXKAa MHOrO CypOBM HaKa3aHWA, BKIIOUUTENHO NuvWwaBaHe OT
cBobopa, a Npu 0COBEHO TeXKM Clyyanm — [OXMBOTEH 3aTBop 6e3 3amAHa. EanHcTBEHO
M3KMIOYEeHNe ce npasBu 3a MNponoBAfBaHeTO Ha dawnctka WM gpyra aHTugeMoKpaTuyHa
NAeonornsa, KOeTo ce Haka3Ba C InlaBaHe OT cBoO6oAa A0 TP FroAUHM U € roba.

Apyrn cbCTaBu, KOUTO MOraT Ala Ce M3MNOoN3BaT 3a HaKa3aTeNHO npecneaBaHe Ha pasfnyHn
dopMm Ha paguvkanmsauma, ca NpecTbhieHuATa MPOTUB PABEHCTBOTO Ha rpaxgaHute u
npecTbnaeHnaTa NPOTUB n3noBegaHuATa. lNpecTbnneHnaATa NPOTUB PAaBEHCTBOTO Ha rpakgaHuTe
obxBallaT noaby>KaaHeToO KbM pacoBa M eTHMYeCKa ANCKPUMUHALMA, Hacunne Uanm ompasa no .
162, an. 1 ot HK, konto yecto npepactBaT B ynotpeba Ha Hacunue nopagu paca, eTHM4Yecka
NPUHAANEXHOCT, PENUTA NN NONIUTUYECKN yoexxaeHna no an. 2 Ha CblwmA TeKcT. B 6barapckua
HaKa3aTefleH KoAeKC NPUCbCTBaT M CbCTaBU, KOUTO Aa 0OXBaHAT PbKOBOAEHETO UM yYacTUETO B
opraHu3vpaHa rpyna, KoaTo Cv NocTaBA 3a Uen U3BbPLUBAHETO Ha NPeaxoAHUTe ABe AeAHUA — Yi.
un. 162, an. 3 ot HK. B un. 163 ot HK e KpumunHanusnpaHo 1 y4yacTMeTo B TbfMa, CbbpaHa 3a
NPOABKN Ha PacoOBO UM €THMYECKO Hacunue.
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MNMoHATMATA ,NOAUTMYECKO Hacunme” u  ,pennrMo3HO  Hacunme” HAmaT npaBHU
onpegenenuns B 6barapckma HK Ho KakTo KakTo MOAUTUYECKOTO, Taka U PENUIMo3HOTO Hacunme
npeacraBnaABaT npecTbnieHnAa no cunata Ha HakasatenHua kogekc. [lo cbwectBo Te
npeacTaBnaBat ynotpeba Ha Hacunve cpewy APYrvro MM noBpefa Ha MMOTa My nopagu
HeroBaTa paca, HapPOAHOCT, eTHMYECKa NPUHAANIEXXHOCT, PENTMA U NONNTUYECKN YOeXKaeHNA 1
cnepBa fa 6baat KBanuuUUMpaHu KaTto npectbnneHna no un. 162, an. 2 ot HK. B 6opbata ¢
pagvKkanusauuaTta n KynTypHUTE pasnnymna BaXKHO MACTO cfiefBa Aa ce oTpeaun u Ha Pasgen MNbvpeun
ot naBa TpeTa ot OcobeHata yacT Ha HK, o3arnaseH ,[lpectbnneHnsaTa NnpoTMB n3noBegaHmATa”.
Kacae ce 3a npectbnHWTE CbCTaBKW, KOMTO OOXBallaT MNPOABMTE Ha MPOMNOBAABaHE wan
nofbyxgaHe KbM OMpasa, Hacunve 1 ANCKPUMUHALMA Ha Pennrno3Ha ocHoBa (un. 164, an. 1 ot
HK), ockBepHaBaHe Ha xpamoBe (un. 164, an. 2 oT HK)?, HacuncTtBeHO Bb3NPENnATCTBaHE Ha
rpakgaHn da msnosAasaTt cBoATa penurva (un. 165, an. 1 ot HK), npvHyga pa ce mn3nossaaBa
onpegeneHa penurua (un. 165, an. 2 ot HK), kakto 1 obpasyBaHe Ha NOAUTUYECKA OpraHM3auma Ha
penurnosHa ocHoBa (un. 166 ot HK). HakasaHuATa, npeaBuMaeHU 3a NpecTbheHusa cpeLyy
paBHOMpPAaBMETO M Cpelly M3MNoBedaHWATa, Ca MO-NIekKn B CpaBHEHWe C Te3n, npeaBuaeHn 3a
npecTbnieHns cpewly penybnukara, KaTo He HagXBbPNAT LWeCT roAVHM N1laBaHe oT cBoboaa u
0O6MKHOBEHO Ce CbyeTaBaT C HanaraHe Ha rnoba. 3a HAKOW OT Mo-NleKnTe Cilyyan HapywuTenute
mMoraT fa 6baaT ocbAeHu Ha npobaLma BMeCTo Ha nnllaBaHe oT cBoboaa.

Apyr npuvmep 3a NpecTbhfieHns, U3BbPLUEHN Bb3 OCHOBA Ha KyATYpHW pasnnumsa, ca
NpoABUTe, CBbP3aHN C M3MUCBAHETO Ha HAUWUCTKU CUMBONM, HAUMOHANNCTUYECKM PUCYHKU ©
AHTMCEMUTCKN NIO3YHIM Ha BUAHM 3a 06wWecTBOTO MecTa. [padpuTute Kato 4acT OT MHOro
CYyOKyNnTYpW Ca 4YecTo CpeLaHo NPEeCcTbNHO NPOABMEHME, C KOETO Ce OCKBEPHABAT MIOCIONIMAHCKM
WA eBPencKM XpamoBe WM yuyunuila. Ypes pasnnyHuM pPUCYHKM Ce [eMOHCTpupa no
OCKbpOUTENEH HAaUNH HEraTMBHOTO OTHOLLEHME Ha U3BbPLUNTENNTE KbM ONpeAesieHa rpyna xopa.
HAkon pagukanHu ngen morat aa fosenar v A0 M3BbpLUBaHe Ha akKTOBETE Ha Hacuime, KOUTO Aa
CbCTaBnABaT nNpecTbnieHre. He ca Manko ciyyanTe Ha KnacM4yecKkn 1 MO3HATK TEXKN YMULLSIEHN
NPecTbnIeHNA, OCHOBaHW Ha KyNTYPHUN pa3nnyms, KaTo TefiecHa nospega unm xynuraHcrso®. Camo
3a MbJIHOTA Ha U3NOXKEHMETO CiefBa Aa Ce NOCOoYN, Ye CbINacHO aHraXnmeHTuTe Ha bbvnrapua no
cMnaTta Ha MeXAyHapoAHOTO MpaBo, B HakasaTenHuA Kogekc ca npeaBueHM M Haka3aHuA 3a
HAKOW TEXKM NpecTbnieHns (YOUnCcTBO 1 TexKa TenecHa noBpeaa), Korato CbLyUTe ca M3BbpLUEHN
no pacuctkm n kceHopobckm nopbyam (un. 116, an. 1, 7. 11 mn un. 131, an. 1. 12 ot HK).
HakasaTenHonpaBHWTe pa3nopenbu, cBbp3aHn C pagukanmsaumnsa, obxealwaTt 1 NpecTbnieHnATa
NPOTMB MUPa N YOBEYECTBOTO, KaTo reHouna (un. 416 ot HK), anapteng ( un. 417 ot HK), oTpuuaHe
Ha MNpecTbh/ieHne NpPoTMB MMpa U 4YoBeyecTBOTO (un. 419a ot HK) u np. MNpu npernega Ha
NpecTbneHnATa, M3BbpLWeEHM Bb3 OCHOBA pagvKanuM3auua n KynTypHU pasnusa, npasu
BreyatnieHne, ye cbaunmwata N NpoKypaTypute B BOAAT HakasaTenHu npowusBoactsa no HIIK
cpelly NpecTbhNeHns, CBbp3aHn C pagnkanusaumaTta n Tepopusma. B Tesm cnyyam Te morat ga
N3NoN3BaT 1 CrneyranHn pasy3HaBaTeNHn cpeacTtsa no pefga Ha HIK n 3akoHa 3a cneunanHute
pa3y3HaBaTtenHu cpeactsa (3CPC). Vi3non3BaHeTo Ha cneumanHn pasy3HaBaTenHu cpeacTsa e oT
0CO6€eHO 3HauyeHVe B Haka3aTe/IHUTe MPOM3BOACTBA, Tb/ KaTO XapakTepbT Ha NpecTbrnfieHunATa,
CBbp3aHM C pagukanmsaunsa, obMKHOBEHO npegnosara paspelleHre 3a U3non3BaHeTo MM B Xoaa
Ha pa3cnegBaHeTo. [lopaayn cBoATa TeXeCT NOBeYeTo NPeCcTbneHna, CBbP3aHn C pagnKkanusauus,
Ca OT KOMMETEHTHOCTTa Ha OKPDBbXHUTE CbAWIMLIA U Ha CbOTBETHUTE npokypatypu. C genata ¢
efleMeHT Ha opraHu3npaHa NpecTbnHOCT ce 3aHMMaBaT Cneymanu3npaHnAT HaKasaTeNneH Cba U
AnenaTmMBHUAT cCneuynanms3npaH HakasaTeNneH Cbf, KakKTo W CbOTBETHATa cCrneuuannsnpaHu
NPOoKypaTypu, KOUTO H65xa Cb3dafeHN HEOTAABHA MMEHHO 3a LieInTe Ha Te3n Npon3BOACTBA.

2 Bupg akt Ha Hacunue, Hanpumep, € OCKBePHABAHETO Ha MIOCIOJIMAHCKN WU eBp6l7ICKV| XpamMoBe, KynTypHu mnu
ncropunyeckn obeKTN.
3 3a cbKaneHue B Tesn cnyyan I'IpOd)VIJTbT nnn MOTUBUTE Ha U3BDPLINTENNTE OCTaBaT Hen3cneaBaHM 4o KpaVI.
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AAHDYHO PABO

NMMCMEHUTE OBACHEHWA B MPOU3BOACTBATA MO AOMK

Hepanko lNetpos
JokmopaHm & fOpuduyeckua ¢pakyimem
[Tnosouscku yHusepcumem ,llaucuti XuneHoapcku”

Pesrome

Hacmosawomo u3cnedsaHe pasenexoa u KoMeHmMupd HopmamuseHama ypedba Ha
nucmeHume obsAcHeHUsA kamo dokasamencmea no JOlK. CebupaHemo Ha nucmeHuU 06ACHeHUA 6
npouzeoocmeama no yCMAHOBA8AHE HA 3A0b/KeHUAMAa 3a OdH®YU U  3a0B/IKUMENHU
ocucypumesiHU 8HOCKU e WUpOKO 3acmwneHo. Kodekca npedsuxod 8b3MOXHOCM 3a NPUXOOHUSA
OpeaH 0a U3UCK8A NUCMeHU O0b6ACHeHUs Kakmo om cybekma HA nNpou38oo0cmeomo, maka u om
mpemu 3a moea npou3eo0cmao auyd.

Kntoyoeu oymu: nucmeHu obscHeHus, pesusus, dokazamesncmaead, JOINK

Summary

The present study examines and commented on the legal framework of the written
explanations as evidence under the Bulgarian Tax code. The collection of written explanations in the
procedures for the establishment of taxes and compulsory insurance contributions is widely accepted.
The Code provides for the possibility for the revenue authority to require written explanations from
both the subject and the third party for the proceedings.

Key words: written explanations, revision, evidence, Tax code

. OBLLA XAPAKTEPUCTUKA

Cnopen HanbfHO MAEHTUYHUTE TekcToBe Ha un. 49 ot OOMNK mn un. 40, an. 1 ot AlK,
NMMCMEHN [OKa3aTencTBa Ce AOMycKaT 3a YCTaHOBABAaHE Ha BCUYKM PakTM MU 0O6CTOATeNncrea oT
3HauyeHMe 3a NPON3BOACTBATA MO TO3U KOAEKC.

MNMucmeHnTe 06ACHEHUA ca ypedeHW, KaTo YacT OT MMCMEeHWTEe foKa3aTeNCcTBa, KOUTO morat
Ja 6baat cbbmpaHm B xofa Ha npousogcTeata no JOMK. HopmateHaTta um ypeaba ce cbabprka B
MmaBa ocma ,JOKA3ATEJICTBA W [OOKA3ATEJICTBEHW CPEOCTBA”, Paspen |l ,lMucmenn
JokasaTtenctea”, un. 56 — 59 ot JOMK.

CovrnacHo un. 56, an. 1 ot AOIK, no nckaHe Ha opraHa Mo NPUXOAUTE PEBU3MPAHOTO,
CbOTBETHO MPOBEPABAHOTO JMLE, KaKTO U NiuaTa, KOUTO ro NpeacTaBnABaT, ca ANbXHW Aa gagaT
NMMCMEHN OOACHEHMA OTHOCHO GaKTUTe N OO6CToATENcCTBaTa OT 3HAYeHMe 3a CbOTBETHOTO
npon3BoACTBO. BuaHO oT nocoyeHata pasnopenba, CbbnpaHeTo Ha NMCMEHM 0BACHEHNA MOXe fa
6bAe MHULMMPAHO CaMO OT OpraHa no npuxoauTe, T.e. cybeKkTa Ha NPOU3BOACTBOTO HE MOXe Aa
NHULMMpPa CbOUpaHeTo Ha NMCMeHN 06sACHeHuA. [locnegHOTO € OTKIOHEHWe OT 06WOTO NpaBuIo
Ha un. 37, an. 1 ot JOIK, onpepensaw, ye nokasaTencraaTa B agMMHUCTPATUBHOTO NPON3BOACTBO Ce
cbbupat cnykebHO OT opraHa Mo NPUXOAUTE WM MO MHMUMATUBa Ha cybekTa. Kopgekca gonycka
cbbmpaHeTo Ha NUCMeHN 0BACHEHUA He caMo OT cybeKTa Ha NMPOM3BOACTBOTO, HO U OT TPEeTM 3a
TOBa MPOM3BOACTBO SINLA, KAaKTO M NPV M3BbPLUBAHETO Ha HacpeLLHWN MPOBEPKU - OT cybeKTa Ha
npoBepkKaTa.
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B peavua cnyyan, UMEHHO MNUCMEHUTE OOACHEHWA Ha cybekTa HacouyBaT MPUXOAHUTE
opraHM KbM cnefBaliute AeNCTBMA, KOUTO Aa ObaaT npepnpuetn C ornes ycTaHOBABAHETO Ha
topuanyeckna ¢akT mnm GakTn OT KOMTO/KOUTO Ce nopaxkAaaT, U3MEHAT M noracABaT AaHbUHM
3a4b/IKEeHMS.

MNucmeHnTe 06ACHEHMA, He3aBUCMMO Aann ca Ha cybekTa Ha NPoM3BOACTBOTO, Ha NMLETO,
CNpAMO KOETO Ce M3BbPLIBa HacpelHa MpoBepka WAM TPeToTo nuue, npeactaBnsasaT Mo
CbLWHOCTTAa CUM CBUAETENCKM MOKasaHWA AajeHn B nucmeHa ¢opma. lNocpeactBom nucmeHuTe
06ACHeHVA, nNuuaTa NPeAcTaBAT Nped AaHbUYHUTE OpraHM CBOWTE Bb3NPUATMA 3a (aKTUTe U
obcTtoATencTteata OTHOCMMM KbM CbOTBETHOTO MNPOM3BOACTBO U 3a UMETO YCTaHOBABaHe
NPUXOQHMA OpraH e NoncKan TAXHOTO NpeAcTaBsAHe.

AOMNK pasgena nucmeHuTe OOACHEHMA Ha TakMBa OT CybeKkTa Ha MpPOM3BOACTBOTO
(pesusupaHomo / nposepsasaHoMo uye) N NUCMeHN 0BACHEHNS Ha TPeTK Nnua.

Il. AIMCMEHU OBACHEHUA OT CYBEKTA

CovrnacHo un. 56, an. 1 ot AOMK, no nckaHe Ha opraHa Mo NPUXOAUTE PEBU3MPAHOTO,
CbOTBETHO NPOBEPABAHOTO NMLE, KaKTO M1 fiMuaTta, KOUTO ro npeacTaBnABaT, ca ANbKHW Aa AagaT
NMMCMEHN OOACHEHMA OTHOCHO GakTUTe U O6CToATeNncTBaTa OT 3HAYeHMEe 3a CbOTBETHOTO
NPOn3BOACTBO.

Kakto 6e 13n0XeHO no-rope, NUCMeHUTe OBACHEeHWA ce CcbOupaT Mo MHMLMATMBA Ha
NPUXOAHWUTE OPraHun 1 3a ycTaHOBABaHe Ha GaKTu 1 06CTOATENCTBA, 38 KOUTO NPUXOAHUTE OpraHu
ca npeueHwnu, Ye ca Heobxogmmun. ToBa e M3pa3 Ha MNpUHUMNA Ha ,CNy>KebHOTO Hayano”,
yctaHoBeH B un. 5 ot [OIlK, cbobpa3HO KOWMTO OpraHute Mo npuxoamte wn nybnnyHuTe
M3NBAHUTENN Ca ANbXKHM CNyXKebHO, KOoraTo HAMa MWCKaHe OT 3auHTepecoBaHMTe fnvua, fa
n3acHABaT GakTUTe N 0O6CToATENCTBaTa OT 3HaUeHMe 3a YCTaHOBAABaHe U CbbMpaHe Ha Ny6nnyHuTe
B3E€MaHMA, BKIIOUYNTENTHO 3a NpuiaraHeTo Ha onpegeneHnTe B 3aKoHa obnekyeHus. 3a cybekTa Ha
NPOM3BOACTBOTO He € npeaBuaeHa Bb3MOXHOCT 3a npeacTaBAHe Ha MUCMEHU OBGACHEeHMA Mo
HeroBa WHMUMATUBA, HE € npeAaBMaeHa WM Bb3MOXKHOCT Aa MOUCKA, 4Ype3 opraHa Bopely
NPOM3BOACTBOTO CbOMpPaHe Ha MMCMEHN 0BACHEHMA OT TPETO NnLe.

C nckaHeTo 3a NpeAcTaBAHe Ha NUCMeHU 0bACHeHMA, Ha NuueTo cneaBa fda 6bae yKkasaHo,
ye aKo WM3NCKaHUTe 0OACHeHMA He ObaaT NpeacTaBeHW B onpepeneHus CPoK, OpraHbT Mo
NPUXOAMTE MOXe Aa Npreme 3a JOKa3aHW, CbOTBETHO HefjoKa3aHW, GaKkTuTe n 06CToATENCTBaTa, 3a
KOWUTO He ca AafeHn NUCMeHN obAcHeHuA. Tvi KaTo un. 56 ot [JOMNK He nocouBa rpaHULMTE Ha
CpOKOBeTe, KOUTO MPUXOAHUTE OpraHn morat fga onpegenAatr 3a npeacrtaBAHe Ha MNUCMEHUTe
06AcHeHMA, To cbobpasHo un. 22, an. 1, usp. stopo ot JOlNK cnepBa Aa ce nprvemMe, Ye CPOKbBT 3a
npeacTaBsHe Ha MMCMeHN 06ACHEHMA He MOXe Aa 6bae No-KpaTbk OT ceagem AgHWU. CbrnacHo un. 25
ot [OTlK, onpefgeneHnTe OT opraHa no npuxoguTe unn nyonnyHna n3nbaHUTEN CPOKOBE MoraT Aa
6bAaT NPOAB/IKEHM NO MO6a Ha 3aMHTEPEeCOBaHOTO NNLEe, NodadeHa Npean N3TUYAHETO Ha CPOKa,
aKo TOBa Ce Hanara no yBaXutenHn npuunHu. MpogbnkaBaHETO Ha CPOKa HE MOXe Aa HaaXBbpnsA
pa3mepa Ha CbOTBETHUA CPOK, ONpeaeneH B 3aKoHa.

Cbob6pa3HO N3NOXKEHOTO, CPOKDBT 3a NPeAcTaBAHE HAa NMCMEHN 0O6ACHEHMA ce onpeaens oT
NPUXOAHMA OpraH 1 He MoXke Aa 6be No-KpPaTbK OT ceemM AHM.

B nckaHeTo 3a npeacTaBaAHe Ha NNCMEHN 0OACHEHWA AaHbBYHUTE OpraHun ClefBa Aa yKkaxaT
Ha NnueTo, Ye Mmoxe Aa 6bae Npu3oBaHoO Npea cbAaa Npu ycioBuATa Ha . 176 ot MK (ObacHeHus
Ha cmpaHama). NocnegHoTo pa3bupa ce NpepnocTaBsa BUCALWLO CbAebHO npoun3BoacTBo. OcBeH
TOBa C MCKaHeTo, NnueTo cneaBa Aa 6bae yBefoMeHO 3a nocsieanumnTe oT HEM3NbJIHEHMETO Ha TOBa
3agbiKeHne (HenpedcmassHemo Ha nuCMeHUme 0bACHeHUs).

Cnopep un. 56, an. 2 ot JOrK, B cnyyal Yye M3MCKaHUTE NUCMEHU OOACHEHWMA He 6baaT
npeactaBeHn B OMpeAeneHna CPOK, OPraHbT MO NpuxoguTe MOXe Aa npueme 3a AOKasaHu,
CbOTBETHO HejOKa3aHU, GpaKTMUTe N 0OCTOATENCTBATA, 3@ KOMUTO He Ca AafeHN MMCMEeHN 0O6ACHEeHMA.
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Taka umTupaHata pasnopenba npegsBuxKa CybeKTbT Ha MNPOM3BOACTBOTO fJa MoHece
HebnaronpuATHM 3a cebe cu nocieguuM OT M3BOAA 3a NIUMNCA HAa KOHKPETHM AOKa3aTescTBa, B
pe3ynTaT Ha NacMBHO NoBefeHne, N3pa3ABallLo ce B HenpeAcTaBAHe Ha AaHHW 1 AOKa3aTencTsa, 3a
KOWTO € 3afibJIKEHO.

Tyk cnegBa ga 6bae npoBefeHo pasrpaHuyeHne mexay un. 37, an. 4 ot JOMK v un. 56, an. 2
ot JOIK. MNpe3ymnumAata yctaHoBeHa B un. 37, an. 4 ot JOlMNK gaBa Bb3MOXHOCTTa, opraHa no
npuxogute M CbAbT Aa NpuemaT, yYe WCKAHOTO W HenpeacTaBeHO OT 3af4b/KEHOTO nuue
[lOKa3aTeNCTBO He CbLeCTBYBA, HO HE N Ye pngnyeckmnat GakT 3a KOWTO TO Ce OTHAcA e NpoABeH
nnn He e nposseH. [Mpn ToBa Ha NPUXOAHWA OpraH Ce Bb3fara Aa M3BbPLIM MNpeueHKaTa 3a
NpPoABNEHNETO Ha ¢aKTa Bb3 OCHOBA Ha CbOpaHMTe B MNPOM3BOACTBOTO AOKa3laTencTBa. Bce nak
3aKoHopdaTensT e cbobpasnn n pasnopenbata Ha un. 117, an. 5 ot JOMNK, npeasmxaanku, ye ako
NONCKaHUTE [OKa3aTencTBa 6bAaT npeacTtaBeHW OO0 M3JaBaHETO Ha akTa WM OOKYMEHTa, a B
PEBU3MOHHOTO NPOU3BOACTBO - A0 U3TUYAHETO Ha cpokKa no un. 117, an. 5 ot AOIMK, opraHbT no
NnpUXoauTe € ANbXKeH Aa rm obcbaun. HenpeacraBAHETO Ha MUCMEHM OBGACHEHUA € CKPENeHo C
Apyra npesymnuua, daBalla NpaBo Ha opraHa Nno NpuUxoaguTe Aa npueme 3a JOKa3aHW, CbOTBETHO
HeflOKa3aHW, paKkTuTe 1M 0O6CTOATENCTBATa, 3a KOUTO HEe ca AafeHU NUCMeHU obAcHeHuA. T.e.
npeAcTaBAHETO Ha NMCMeHN 06ACHeHNA Ha cybekTa ObrBa NpAKo 06BbP3aHO C opuanyeckusa Gaxt
3a KOWUTO Te Ce OTHACAT, KOETO KaTo nocsiegmua € MHOro no-TexKo oT npeaBMaeHoTo no yn. 37, an. 4
ot JOrK. B Ta3n Bpb3Ka criefBa Aa ce B3eme CTaHOBMLLE, Ye aKo BCe nak cybeKkTa e npeacTtaBmn
NMUCMEHN 0BACHEHWA, HO CbLMTE Ca HEMbBJIHU WX HEACHK, TO C orned NpuHUMNna Ha o6eKTUBHOCT
npornaceH B un. 3 ot HOIMK, ot cybekta 6mu cnepgsano (6u 6uso0 n02u4HO) fJa ce M3MCKaT
AONBHUTENHU MUCMEHN 06ACHEHMA. AHANOrMYHO Ha un. 37, an. 4 ot JJOMK, npunoXeHneTo Ha .
56, an. 2 ot [JOlK cnepBa fa ce pasrnega n BbB Bpb3ka ¢ un. 117, an. 5, nsp. nbpso ot AOMK.
Cnopen nocnegHo nocoyeHaTa pasnopenba, peBU3NPAHOTO NMLEe MOXe Aa HanpaBu NMUCMEHO
Bb3pakeHne 1 Aa npeactaBy foKasaTencTsa B 14-gHEBEH CPOK OT BPbUYBAHETO Ha PEBU3NOHHUA
AOKnag npepn opraHvTe, M3BbPLWUAWN peBu3MATa. B To3n cnyyanm, ako nucmeHuTe obAacHeHMA ca
npeacTaBeHn U3BbH CPOKa, onpeaeneH C NCKAHEeTO 3a TAXHOTO NpeAcTaBAHe, HO B CPOKa Mo ujl.
117, an. 5 ot AOIK, TO OTHOBO C orfef NpuHUMNMTE Ha OOEKTMBHOCT U CNyXebHO Hauano,
NPUXOQHMA OpraH credBa Aa nNpueme NUCMeHUTe OBACHEHMA M Aa MM NpPeLeHu C oCTaHanuTe
JoKa3aTencTBa CbOpaHuM B XoAa Ha NPon3BOACTBOTO.

MNucmeHuTe 06sACHeHMA cnedBa da ObaaT pasrnexpaHyu Hapen C ApyruTte goKasaTescTBa
cbbpaHM B XOf4a Ha CbOTBETHOTO MPOM3BOACTBO. Bce B Tasm Bpb3ka cnedBa Aa Ce 3acTbnu
CTaHOBULLETO, Ye Jopu cybekTa fa He e npeacTaBuil NMUCMEHN OOACHEeHMA 3a gafeHn GakTu U
06CTOATENCTBA, TO aKO 3a CblyWMTe Ca Hanuue APYrM AoKa3aTesncTBa, OPraHbT HE3aBUCUMO OT
HenpeacTaBAHETO Ha NMUCMEHN OBACHEHWA credBa Aa NpMeme CbLUTe 3a AOKa3zaHM CbobpasHO
ApyruTe Hann4yHu gokasatencrea. imeHHO ToBa ce Bb3nara OT NpMHUMNA Ha ,006€KTUBHOCT, KONTO
3aAb/KaBa opraHuTe Nno NpuUxoauTe 1 Ny6nnyHUTe 3NbAHUTENN Ja YCTaHOBABAT 6€3npucTpacTHO
dakTTe M obCTOATENCTBaTa OT 3HAuyeHWe 3a MpaBaTa, 3afgb/KeHUATa M OTrOBOPHOCTTA Ha
3af4b/PKeHWTe Nnua B NPOU3BOACTBaTa No Kogekca (un. 3, an. 1 ot AOTK). PasymHo e pasnopenbata
Ha un. 56, an. 2 ot [OOMNK pa 6bae ponbiHeHa B HAacOKa, Ye HEMnpefcTaBAHETO Ha MUCMEHU
obAcCHeHMA cnefgBa ga ce MpeueHsABa C  OCTaHanuUTe [okKasaTencTtBa CbbpaHM B Xofa Ha
NPOn3BOACTBOTO.

3a NbNHOTa CflefBa Aa ce oTyeTe, Ye OCUTYpUTENEH AOXOA He Ce AOoKa3Ba CaMO C MUCMEHM
06scHeHuA. T.e. B NPON3BOACTBO, NPY KOETO cflefBa Aa 6bae yCTaHOBABAH OCUTYPUTENEH [OXOA
NOCPeACTBOM APYrvM [OKa3aTeNncTBEHW CPeAcTBa, He e JOCTaTbyHO CbOMpaHEeTO Ha MUCMEHU
0b6sCHEeHuA.
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AKO BbBB Bpb3Ka C YCTaHOBABAHE Ha OCUTypuTeNieH JOXOoh OT CTpaHa Ha cybekta 6bpaTt
NpeacTaBeHN camo MUCMEHM OOACHEeHWs, TO C orned MNpUHUMNA Ha ,CNy)KebHOTO Havano”,
ycTtaHoBeH B un. 5 ot [OlK, opraHuTe no npuxoguTe ca ANMbXKHW CNyXebHO, Aa NPUCTBNAT KbM
cbbupaHe Ha gpyra nHpopmMauusa B Ta3m HacoKa'.

1. TMCMEHWN OBACHEHUA NPU HACPELLHA NMPOBEPKA

CobrnacHo un. 45, an. 1 ot AOlK, npn 3ano4yHano npon3BOACTBO MO TO3M KOAEKC OpraHbT Mo
npuxoamnTe MoXe fa WM3BbPLIM HacpellHa NpoBepKa 3a YCTaHOBABaHe Ha oThaenHu ¢akTn u
06CTOATENCTBA, CBbP3aHM C NNLE, KOETO He e CTpaHa B CbOTBETHOTO NPOM3BOACTBO. Paznopenbata
Ha un. 45, an. 3 ot JOlK, npeasuxaa, ye nNpu M3BbPLUBAHE Ha HacpeLllHaTa NpPoBepKa OpraHbT No
npuxoanTe MoXe Aa U3NCKBA NMCMEHN 0O6ACHEHNA OT NpoBepsABaHMTe CyOeKTM Mo peda Ha un. 56
ot [JOMMK. Cbo6pa3HO M3N0XKEHOTO, peabT 3a CbOMpPaHe Ha NUCMEHU 06SICHEHMA OT NIMLIETO CNPAMO
KOeTO Ce M3BbpLIBa HacpelwHaTa NpoBepKka € MAeHTUYEeH C ONMCaHMA no-rope. 3a NocnegHoTo
obaue cnefBa Aa ce oTyeTe eHa U3KMUYMTENHO BaKHA OCOGEHOCT, @ UMEHHO MPUNOXKEHNETO Ha
un. 56, an. 2 ot AOTMK.

Makap 1 nsonupaHo, B NpoM3BOACTBA CBbP3aHM C NPABOTO Ha NpuUcnagaHe Ha AaHbYeH
KpeauT ce CcTura O Ciyyan, B KOMTO [AaHbUYHWUTE OpraHu, Bb3 OCHOBA Ha HernpeacTaBAHE Ha
NMCMeHN 0O6ACHEHNA OT CTPaHa Ha NPEKUAT UK NPeaxXoAeH AOCTaBUMK OCHOBaBaT M3BOA 3a NMMca
Ha oCbluecTBeHN focTaBku. [pn 060CcHOBaBaHe Ha NOCNE[HOTO Ce MOCOYBa KakTo pasnopeabata
Ha un. 56, an. 2, Taka u Ta3u Ha un. 37, an. 4 ot JOIK. Nogo6bHo cTaHOBMLLE He cneasa Aa 6vae
cnoaensiHo.

N3BoabT, Aanu onpeaeneH puanyeckn Gakt e NPoABEH UK He, MOXe Aa 6bAae HanpaBeH
npu ycnoBuATa Ha un. 56, an. 2 ot [OTlK, camo cnpamo cybekTa Ha NPOW3BOACTBOTO, KOUTO €
3a4b/KeH Ja NpeactaBy NUCMeHUTe OOACHEHMA U He CTOpWU TOBa B yKasaHuA CpoK. geHTnuyHo
cnefBa fa ce NOAXOXAa U Npu npunaraHeTo Ha un. 37, an. 4 ot AOIK. NogobHn n3sogn cnpsamo
pPEeBU3NPaAHOTO N1LEe, OCHOBAHM Ha OTKa3a Ha ApYro, TpeTo nuue (Makap moea uye 0d e NpAK uau
npeoxodeH 0ocmMasyuK) fa NpefacTaByn AOKYMEHTU WU MUCMEHN OBACHEeHWA He Moxe fda Obae
HanpaBeH. [1eNcTBaloTO NOHACTOALEM AaHDBYHO 3aKOHOAATENCTBO (3a passiuka om npedxo0HOMo,
ommeHeHo — 4. 65, an. 4, m. 4 om 344C, omm. [JB, 6p. 63 om 04.08.2006 2.), He npepBuMKAa
Bb3MOXHOCTTa, PEBM3MPAHOTO fMUe Aa Tbpnu HebnaronpusaTHM 3a cebe cu nocneguum ot
NPOTUBOMNPABHOTO NOBEeAEHNE Ha TPETO NuLe.

' B o311 cMucbn B Pewerne N2 15287 o1 03.12.2012 1. no aam. A4. N2 3778/2012 Ha BbpxoBHUA aAAMUHNCTPATUBEH Cbf €
npwveto: ,Hece8Mecmumo coc cyxebHomo Ha4yano no 4. 5 om [JOMK u npoasneHuemo my 8 npoueca Ha 00Ka3eaHemo ¢
pasnopedbama Ha yn. 37, an. 1 om [JOIK e 6e30elicmsuemo Ha npuxoOHama adMuHUCMpayus 8 ycmaHosa8aHemo Ha
penesaHmHume 3a cnopa ¢akmu. C ape. om 4. 56, an. 1 om JJOIK obacHeHuasma Ha pesu3upaHomo uye 0OmHOCHO
npou3xoda Ha cpedcmsama no 6aHKo8amMa My cMemka ca 0oKazamesicCmaeHo cpedcmaeo /no ape. 3a NPOMUBHOMO om
un. 56, an. 3 om JJOlK/. [lokonkomo nonzeam 0aHv4YHUA Cybekm uHmMeH3umemsm Ha ybexoasaujomo um gv3delicmaue
e HUCbK, HO mo8a He e OCHOB8aHue 0d ce Oucksanupuyupam kamo 00KA3amesiCmeeH U3MOYHUK. Toea e cmopursn
Op2aH®m No npuxodume, KAMO e 02paHu4usl nposepkama Ha dokazamescmeama no 4a. 37, an. 1 om JOIK oo
3anumedHe 00 MUMHuUYeckama AaoMuHuUcmpauyus 3a OeksaapupaHama om [Jumos easnyma npu 8/1u3daHemo My 8
cmpaHama. Om nuncama Ha 0eknapupaHe He c1e08a eOUHCMBEHUA 8b3MOXHUAM U3800, Ye 8asyma He e 8HeceHd.
ponyck Ha admuHUcMpayuama e 0a u3nos38d cpedcmMeama Ha Mex0yHapoOHOMOo CeMpyOHUYeCM80. Be3MOXHOCM 3a
makosa coc CAL cowecmaysa no cunama Ha 4. 25 om CI1OIO/bA mexdy npasumencmeomo Ha Penybnuka bsnzapus
u npasumesnicmeomo Ha CveOUHeHUmMe AamMepuKAaHCKU wamu 3a u3bs2eaHe Ha 080UHOMO OAHB YHO obsiaeaHe U
npedomepamsseaHe omkoHeHUemo om obsazaHe ¢ 0aHvUU HA 0oxodume 8 cusia om 15.12.2008 2. B kKoHmeKkcma Ha
20pHOMO Kacamopsm He e Npo8es1 2/1a8HO NBJIHO 00KA38dHe HA hakmume, OMHOCUMU KeM ycio8uemo Ha 4. 122, an. 1,
m. 2 om JOIIK. Mo masu npu4uHa onpedesnaHemo Ha 0aHB YHAMA OCHOBA 3d 0b/azaHe ¢ daHvka no 4. 35 om 304dJ1
/omm./ e HenpasusIHO, KAKMO U yCMAaHoB8ABAHeMOo HA 3adb/iKeHuemo 3a 0aHwvKa 3a 2005 2. Tosa onpedena ommaHama
Ha PA 3a ycmaHossAsaHe Ha 3a0v/iKeHUAMa Kamo NpasusHo”.
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MNMocnegHOTO Hamupa onopa B TOBA, Ye MOBeAEHMETO Ha TpeTo nuue (6uso mo npak uau
npedxodeH 00cmas4uk), He 61 Morno ga 6bAe KOHTPONMPAHO OT NoslyyaTens No AoCTaBKaTa, HATO
NbK Aa 6bAae oTHanpeq rapaHTUpPaHo, Ye TOBa TPETO NINLE e U3NBHN HAagQNeXHO 3a4b/KeHUATa
CM 1 NPW NOWCKBaHe, LLe ce OT30Be N NpeAcTaBy NCKaHUTe OT agMUHUCTPaUMATa JOKYMEHTU Un
06AcHeHuA. [Mpyn ToBa NONOXKEHWE, ako NPeanosioKeHUATa Ha NpuxogHaTa agMUHUCTPaUMA,
n3rpageHn Ha 6asa npeueHKa Ha Te3n AEeNCTBUA OT CTpPaHa Ha AOCTaBYMKA WM MPeaxXofHuTe
TakMBa, Ce npvemMaT 3a peneBaHTHMU MO OTHOLIEHMEe Ha Bb3HMKBAHE Ha NPaBOTO Ha AaHbueH
KpeauT, TO peBU3NpPaHoOTO nnue 6u 61Mno NocTaBeHO B HEPABHOCTOMHA NO3ULMA, LOKOIKOTO He e
pasnonarano CbC CUFYPHOCT MO OTHOLWEHWEe Ha TOBa Aanu, BbMNpPekn CTPUKTHOTO Cra3BaHe Ha
CBOUTE 3ab/KEHMA, LWe 1ma NpaBo fa NpucnagHe, naateHna Ha JOCTaBYMKa AaHbYEH KpeauT, Tbi
KaTo NPM3HaBaHETO UM NPaBOTO Ha NpUCNagaHe, LWe 3aBUCK 1 OT OLUeHKaTa Ha fJaHbYHUTE OpPraHun
3a TOBa, Jann Apyro nuue No Bepurata € U3NbAHUIO CBOUTE 3aAb/PKEHMA 3a NpeacTaBAHe Ha
NCKaHW JOKYMEHTU 1 06sacHeHnA. O6paTHOTO pa3burpaHe 61 MMano 3a nocnenua HapyLlwaBaHeTo
Ha npuHUMna 3a ,cnpaBegnus 6anaHC” mMexay HyXAuWTe Ha oblmA MHTepeC U M3UCKBaHUATa 3a
3alMTa Ha OCHOBHUTE NpaBa Ha OTAeNIHaTa NNYHOCT. B To3n cmucbn e § 69 n § 62 ot PeweHne ot
22.01.2009 r. Ha ECIMNY no genoto Ha ,bynsec” ALl cpewy bbnrapua. HebnaronpuaTtHu 3a cebe cn
nocneguumM OT M3BOAA 3a JIMMNCA Ha KOHKPETHU AOKa3aTeNcTBa WK NpeacTaBaHe Ha obACHeHuUs,
PEBU3NPAHOTO ML MOXE Aia NMOHece caMo B pe3ynTaT Ha COOCTBEHOTO CU MAacMBHO MOBeAeHwMe,
N3pa3aBaLlo Ce B HeNpeacTaBsAHe Ha AaHHW 1 JOKA3aTesCTBa, 3@ KOMTO TO CAaMOTO € 3aAb/IKEHO?.

IV. TUCMEHW OBACHEHNA HA TPETU JIULUA

CobrnacHo un. 57, an. 1 ot JOrK, c nucmeHn obacHeHUA morat Aia ce ycTaHoBABAT GakTu oT
3HayeHue 3a PEBM3NATA, KOUTO Ca Bb3NpPUeTH OT TPeTo nmue. BuaHo Taka nocoyeHaTa pasnopenba,
NCKAHETO Ha MUCMEHN 0OACHEHUA OT NLe Pa3fIMYHO OT CybeKTa Ha NPOM3BOACTBOTO € AOMNYCTUMO
CamMO NP HaNMYMETO Ha BMUCALLO PEBM3MOHHO NPON3BOACTBO.

3a pasnuka OoT NMCMeHUTe 0bACHEeHMA Ha cybeKTa Ha NPOM3BOACTBOTO, MO OTHOLWEHME Ha
nMcmeHnTe ob6sacHeHMA Ha Tpetute nuua [JOMNK e BbBen orpaHuyeHne Ha ¢aktute w
obcToATencTBaTta, 3a KOMTO ce gonycka cbbupaHeto mm. Hopmata Ha un. 57, an. 2 ot AOIK
npeaBmXaa, Ye NMCMeHN 06ACHEHUA OT TPETU NnLa ce AoMNyCcKaT caMo 3a YCTaHOBABaHe Ha:

1. BOCTOBEPHOCTTa MW aBTOPCTBOTO Ha AAHHM OT TEXHUYECKN HOCUTEN U HeNnognucaHu
JOKYMEHTN;

2. obcToATencTeaTta, 3a AOKAa3BAHETO Ha KOUTO 3aKOHDLT M3MCKBA MUCMEH AOKYMEHT, ako
JOKYMEHTBHT € 3arybeH WM yHULOXEH He MO BMHA Ha PEBM3MPAHOTO Nvue WK TPEeTOTO Nnue,
KaKTO M 3a YCTaHOBABAHETO Ha PaKTu U OOCTOATENCTBA, 3@ AOKAa3BaHETO Ha KOWUTO 3aKOHBT He
N3NCKBA MMCMEH JOKYMEHT;

2B 1031 cMucbn B Pewerre N2 13752 ot 17.11.2014 r. no agm. . N2 1924/2014 r. Ha BbpXx0OBHWA afiMUHNCTPATUBEH CbJl
ce npuema: ,Dakmuyeckume u3800U HA NpuxoOHamMa aoMuHucmpayus 8 PA He ca OCHO8AHU HaA npouecyanHume
npasusa u ca pe3ysimam Ha NOpoYyHO 0e0yKMUBHO ymo3aktouyeHue. Omcscmauemo Ha 0ocmasyuyume om aopeca 3a
KopecnoHOeHYUs U HenpedcmassaHemo no masu NpuYuHa Ha NOUCKAaHu om msx 0okasamesicmea He 0byciasa u3eoo 3a
unca Ha makuea dokaszamesicmaad. lpesymnyusama Ha yn. 37, an. 4 om [JOINK e omHocuma eOUHCMBEHO KoM
cybekma Ha npoyeca - 8x.- 4n. 37, an. 1 - 4 om [JOMNK u yn. 9, an. 1, m. 2 om JOIK. Mponyckem Ha cy6ekma @J1
unu 1OJ1 /a He docmasyuka, Kolimo e yyacmHuk 6e3 O0a e cmpaHa - 4n. 9, an. 3 om [JONK/, nopaxoda
npouyecyasHama 8b3mM0XXHOCM Ha Opyausm cybekm - aOMUHUCMpAaMueHUs Oop2aH, 0d npueme, Yye U3UCKaAHUMe,
HO HenpedcmaseHu 0okalamesicmed, He cesujecmsysam. HeusnwssHeHuemo Ha 3adw/XeHuemo HaA opyaume
y4YyacmHuyu 8 npou3sodcmeomo 0a npedcmasam OaHHume no 4na. 37, an. 5 om [JOMNK He e ckpeneHo ¢
npouyecyasHama mexecm no as. 4 om KooeKca, a e 6b3MOXeH U3SMOYHUK Ha aOMUHUCMpAamueHoOHaKasamesHa
omzoeopHocm /8. 4n. 273 om JOIK/. Mo ceuwjume co06paxxeHUs HEOCHOBAME/HO CA HANPABeHU U3800U 8b8 8pedd
Ha P/l om HenpedcmasaHemo om docmasyuyume Ha OOKyMeHmu, Koumo e c/1e08a/10 0d ce CbCMasam 8 UsnsJjiHeHue Ha
ny6/1u4HONPABHU 3a0B/IXKeHUA NO Opyau 3aKOHU /04e8UOHO ca susupaHu 33bYT, 3YTu dp./.”
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3. dakTMTEe N obCcToATeNCTBATA, 3@ KOMTO HE Ca CbCTaBEHW JOKYMEHTW, KOraTo € MMasno
3a4b/KeHre 3a TOBa, UK Ca CbCTaBEHU AOKYMEHTW, KOUTO He OTpasfaBaT AeNCTBUTENHM GaKTu 1
obcToaTencraa.

Daktnute 1 obCTOATENCTBA 3a KOUTO Ce AOMNYyCKa CbOMpPAHETO Ha MUCMEHU OOACHEHWA OT
TPeTn NnuUa ca JOCTaTbYHO ACHO NOCOYEHM OT 3aKOHOJATeNA N HAMAT HyXJa OT Tb/IKyBaHe.

C nckaHeTO 3a nNpepAcTaBAHE Ha NUCMEHN 0bACHEeHUsA, Ha NuueTo cneaBa Aa 6bae ykasaHo,
ye MMa NPaBOTO fja OTKaxe Ja Aage NMCMeHn 06AcHeHuA npu ycnosuaTa Ha un. 58 ot [JOMNK, kakTo
N ye MoXe fa 6bae NpM30oBaHO Aa Aaje CBMAETENCKMN NOoKa3aHuA Npeq cbaa.

CobrnacHo un. 57, an. 6 ot JOIK, He ce gonyckaT NMUCMeHN OBACHEHMA OT nMua, KOUTO
nopagn epusnyeckn UM NCUXUYECKM HeaoCTaTbLM He ca CnocoOHM fda Bb3npuemaT NpaBUSTHO
bakTnTe, NMaLLM 3HaYEeHMe 3a Cyyan, Un Aa AaBaT AOCTOBEPHU 0bAcCHeHMA 3a Tax. O60CHOBaHO
3aKoHoAaTeNsAT e U3KIUYKI NOCOYEHUTE LA OT KPbra, Ha Te3M OT KOUTO MOraT a 6bAaT MCKaHW
nnucmeHn obsacHenuAa. CnegBa Aa ce Mocoyn, ye MNo3oBaBaHETO Ha un. 57, an. 6 ot OOIMK e
Heobxoanmo fda 6be OCHOBAHO Ha YCTAHOBEH MO CbOTBETHUA pef PU3NUECKU UK NCUXMYECKN
HefoCTaTbK Ha NNLUETO, a He Ha TBbPAEHME Ha APYro UaM Ha camoTo nuue. T.e. HeJoCTaTbKbT
cnepBa fia € KOHCTaTUpaH No HagnexHuA 3a ToBa pea.

CbrnacHo un. 58, an. 1 ot HOIK, HMKOM HAMa NpaBO Aa OTKa3Ba fAa gage nNuUCMeHu
o6acHeHna. OT ToBa NMpaBWIO 3aKOHOAATENAT e BbBeN M3K/oYeHne 3a Ase rpynu nuua. MNbpeo
MACTO TOBa Ca N1uUa, KOMTO Ca B POAHMHCKA BPb3Ka C PEBU3NPAHOTO N1LE, @ UMEHHO - POAHUHUTE
Ha peBM3MpaHMA CyOeKT Mo npaBa NMHMA 6e3 orpaHMYeHus, CbnpyrbT, bpaTATa U cecTpuTe U
pPOAHWHMTE MO CBAaTOBCTBO OT NbpBa CcTeneH. Bropata rpyna nvua ca Te3un nmua, KOoMTo CbC cBOUTE
0bacHeHMA byxa Nnpean3BUKanM HakasaTeslHO npecieaBaHe Ha cebe CM UK Ha CBOW POAHMHU MO
npaBa NMHMA 6e3 orpaHnYeHna, CbNpyrbT, 6paTtATa U cecTpuTe U POAHUHUTE MO CBATOBCTBO OT
NbpBa CTeneH.

3a pa ce Bb3MON3BaT OT MPABOTO CM Ha OTKa3 Aa AafaT NMUCMeHU obACHeHMA, nuuaTta oT
MbpBaTa KaTeropua cnefBa fa YAOCTOBEPAT Bpb3ka C peBU3NPaHOTO nuue. BropaTta Kateropus
Nvua e HeobXxoAMMO efMHCTBEHO fa MocouvaT, Ye CbC CBoUTe 06ACHeHMA GMxa npeansBuKanin
HaKa3aTesIHO npecnefBaHe Ha cebe cM UM Ha CBOWM POAHWMHK, MOMaAaLln B Kpbra oyepTaH OT Ui,
58, an. 1 ot 4OIK.

Mo oTHoweHMe Ha ¢akTuTe N obcToAaTencrrata, AOMNK npeaBuxaa Bb3MOXKHOCT 3a TpeTute
NMUa fga oTKaXkaT MUCMEHU OOACHEHWS OTHOCHO ¢akTM M 0O6CTOATEeNCTBa, KOUTO MO 3aKOH ca
ANbXHU fga na3AT Kato npodecroHanHa TalHa (4. 58, an. 2 om [OIrK). TakiBa Hanpumep ca
afiBOKaTCKaTa TalHa (4s1. 45, an. 1 om 3A) n nekapckata TanHa (4. 51, an. 1 om KIIEJT). CbliectBeHo e
[a ce oTbenexu, ye ce Kacae Ao NpopecnoHanHa TallHa, KOATO TPETOTO NNLe € ANMbXKHO Aa Nasu
KaTO TakaBa MO cuiaTa Ha HOPMATMBEH aKT, @ He Bb3 OCHOBA Ha COOCTBEHO YCMOTpPEHWe unu
[OroBOpKa C Apyro nvue.

ObAcHeHMATa Ha TpeTuTe N1ua ce NpeLeHABaT C orfneq Ha BCUYKU APYTA AaHHU U KaTo ce
B3ema npefBug TAXHaTa 3anHTEepPeCcoBaHOCT OT pe3yfTaTa Ha PeBU3NATA, CbOTBETHO KauyeCTBOTO UM
Ha CBbp3aHu N1La C peBU3NpPaHNA CyOeKT.

CnepBa pa ce ot6enexu, ye LOOMNK npeaBuxpa 3awmTa Ha NULETO AanNo MUCMEHWU
0bacHeHuA. CornacHo un. 59 ot [OlK, no nckaHe Ha opraHa Nno NPUXoAnNTE U MO UCKAHE NN CbC
CbrnacMeTo Ha TPeToTO Nuue, Aano NUCMeHU O06ACHeHWA, opraHutTe no HakasatenHo-
npouecyanHma Kogekc MoraT Aa B3eMaT MepKM 3a Herosata 3alMTa npu ycioBuATa 1 No pea 3a
3aWmTa Ha cBupgeTenuTe, NnpeasugeH B HakasatenHo-npouecyanHna Kogekc. 3a ga ce npucTbnm
KbM Te31 MepKM criefBa Aa ca Hanuvue 4OCTaTbYHO OCHOBaHMA fla ce Npegnonara, vye B pesynrtar
Ha npeacTaBeHUTe NMCMeHN 06ACHEHNA e Bb3HMKHaNa Unn MOXe Aa Bb3HMKHe peasiHa OnacHOCT
3a KMBOTA WAW 34pPaBeTO Ha NUUETO Jano MUCMEHU OOSACHEHMA, Ha HEroBuUTe Bb3XOAALN,
HM3xogAwWwm, 6paTa, cecTpu, CbNpyr UM InMua, C KOUTO ce HaMMpa B 0COH6eHO 6/IM3KM OTHOLLEHUS.
PenbT 3a 3awmTta e ypegeH B un. 123 ot HIK.
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V. MMCMEHUTE OBACHEHUA B CbAEBHOTO NPON3BOACTBO

MNucmeHnTe 06ACHeHMA CbbpaHn B XO04a Ha CbOTBETHOTO MPOU3BOACTBOTO C/lefiBa Aa ce
npeueHAT OT CbAa CbOOPa3HO BCMYKM OCTaHanu fJoKasaTencTBa cbOpaHM B Xofda Ha CblOTO
NPOM3BOACTBO Nped AaHbyHaTa agMUHMCTPAUMA, KakTO U C Te3n cbbpaHn B CbaebHOTO
npoun3BoacTBo. [MIncmeHn ob6ACHeHWA, faleHN B XOf4a Ha CbOTBETHOTO MPOMU3BOACTBO Ca rofdeH
[OKa3aTeNCTBEeH M3TOYHMK, ako ca CbbpaHu no pefa Ha un. 56-57 ot JOMK. Opyra ¢opma Ha
npuobulaBaHe Ha NMUCMeHN ODACHEHMA He e ypefeHa, Nopaju KOeTo He cnedBa Aa ce LeHAT
NMUCMEHN O0OBACHEeHMA CbbpaHM MO HaYMH W3BbH pernaMeHTMpaHnA B MpeXAenocoyeHuTe
panopen6w.

B xopga Ha camoTO CcbaebHO NMPOU3BOACTBO He Ce JoMycKa NpeAcTaBAHETO Ha MUCMEHMU
06sicHeHMA. B cbpebHOTO npom3BoACTBO, 3a akTUTe U OOCTOATENCTBaTa, 3a KOWUTO Npwu
PEBM3MOHHOTO MPOWU3BOACTBO Ce AOMNyCKa CbOMpaHeTo Ha NUCMEeHU O0BACHeHMA, moraT fda ce
yCTaHOBABAT MOCPeACTBOM CBUAETENCKM noKasaHuA. CBuAeTenckmte rnokKasaHuA, KaTo
[OKa3aTeNICTBEHO CPeAcTBO B CbAebHUA npouec, He moraT fga 6bAaT 3aMeHsHW C MUCMEHM
06ACHeHuA.

Hecbrnacmeto Ha cTpaHa, B XoAa Ha CbebHOTO NPON3BOACTBO, C MHbOpMaumaTa cbbpaHa
ype3 NMcMeHn 06ACHEHUA Ha TPETO N1Le, MOXKe Aa Ce U3pa3un Ypes cpeacTBata Ha un. 158, an. 1
BbB Bp. € un. 57, an. 2 ot AOMNK n un. 156, an. 2 ot [TIK, KaTo ce oTnpaBu UCKaHe OO CbAa 3a
JOornyCKaHe [0 pa3nuT KaTo CBMAETENN Ha nuuaTa ganu obacHeHuATa. [Jopu TpeTuTe nuua ganu
NMCMeHN O0BACHEHMA B XOA4a Ha PEBU3MOHHOTO MPOW3BOACTBO A He Ca CbrlacHM C TAXHOTO
NHTepNpeTUpaHe UIn Aa »KenasaT fa fafaTt NoACHEeHUA BbB Bpb3Ka C JageHnTe 06ACHeHWA, cnedBa
Ja CTOpAT TOBa KaTo CBMAETENM, AONYCHAaTX A0 U3CyLIBaHe NO UCKaHe Ha »kanbonogartena nnm
JaHDbYHMA OpraH, a He NOCPeACTBOM NpeAcTaBAHE Ha HOBM NUCMEHN 06ACHEHNA Npeq CbAa.

VI. 3BAK/TIOMEHUE

MPUHUMNHO BbB3NPMETOTO OT 3aKOHOAaTeNnA peleHMe Aa He orpaHumyaBa NUCMeEHUTe
06ACHeHMA Ha cybeKkTa Ha MPOM3BOACTBOTO, M3K/IOYBAMKN M MO OTHOLIEHWE Ha onpeneneHu
baktn n obctoAaTenctBa e npaBunHO M obocHoBaHO. B peguua cnyya, MMEHHO MNUCMEHUTE
065CHeHNA Ha cybeKTa HacouBaT NPUXOAHUTE OPraHN KbM CieABalinTe eNCcTBUA, KOUTO fa 6baat
npeanpueTn C orfieq yCTaHOBABAHETO Ha topuanveckma ¢Gakt unm Gaktm oT KOMTO/KouTo ce
nopapgaT, U3MeHAT W MoracABaT AaHbYHW 3agbikeHuA. Ypeabata Bce nak 6u Mmana n3BecTHa
nonsa ot gonbnBaHe. PasymHO e ga ce Hanpasu npeanoxeHune de lege ferenda pasnopep6ata Ha
un. 56, an. 2 ot JOMNK ga 6bae gonbiHeHa B HACOKa, Ye HEMpPeACTaBAHETO Ha NMUCMEHN 0OACHEHNSA
cnefBa fa ce npeueHsAaBa C OCTaHanuUTe AoKalaTencTBa cbOpaHn B Xoda Ha NPOM3BOACTBOTO. KaTo
BCAKO APYro AOKa3aTesICTBO, Taka U NMMCMeHNTe 00ACHEeHNA cneaBa Aa 6bAaTt pasrnexxgaHn Hapes ¢
ApyruTe goKasaTesicTBa CbOpaHM B Xxo4a Ha CbOTBETHOTO NPOM3BOACTBO. [lopn Cy6eKTbT Aaa He e
npencTaBun NMCMeHN 06sICHeHNA 3a AageHn GpaKkTy 1 0O6CTOATENCTBA, TO aKO 3a CbLUUTE Ca Hanmue
APYr1 foKasaTencTBa, OPraHbT HE3aBUCUMO OT HenpeaCcTaBAHETO Ha NMMCMeHN 0bACHeHMA cneaBa
Ja npueme CblyMTe 3a JOKa3aHW CboOpa3HO ApYruTe HaMYHW AoKasaTencTBa. VMiIMeHHo ToBa ce
Bb3/ara ot NpUHUMNa Ha ,06eKTMBHOCT”, KOUTO 3afib/iXKaBa OpraHnTe No NpuxoanTe n NyénuyHnTe
M3NbHUTENN Aa YCTaHOBABAT 6e3npucTpactHo ¢akTute M obcToATencreata OT 3HAayeHWe 3a
npaBaTa, 3aAb/PKEHNATA N OTFOBOPHOCTTA Ha 3aAb/PKEHUTE Nvua B NPOM3BOACTBATA MO KoAeKca
(un. 3, an. 1 ot AOrK). B gonbnHeHMe KbmM ropHOTO, MONI30TBOPHO 61 6UNo 1 NpegBMKAaAHETO Ha
Bb3MOKHOCT Ha cybeKTa Ha MPOU3BOACTBOTO Aa MHULUMPA CbOMpaHeTo Ha NMCMeHM 06ACHEeHWA OT
TpeTn nuua, Yype3 OTNpaBAHE Ha WCKaHe A0 MPUXOAHWA OpraH, NpPW KOeTo NOCNeAHUAT Aa
pa3snonara C Bb3MOXKHOCT 3a NpeLeHKa Aanu Aa NPUCTbNN KbM U3NCKBaHE Ha MMCMEHN 06ACHEeHNA.
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AAHDYHO PABO

CbbUPAHE HA JOKA3ATEJICTBA
M3BDbH CPOKA 3A U3BDPLUBAHE HA PEBU3UA

Hepanka MNMeTpoBa
JokmopaHm 8 fOpuduyeckua ¢pakyimem
[Tnosouscku yHusepcumem ,llaucuti XuneHoapcku”

AHomayusa

Tosa Hay4yHo u3ciedosaHe uma 3a uen 0Oa paszeneda oonycmumocmma — Ha
cvbupaHe/npucveOUHABAHe Ha 00Kazamescmea no [JaHe4YHO-ocu2ypumesiHUa npoyecyasaeH KOOeKc
(JOIIK) u3e®eH cpoka 3a u3BvpweaHe HaA pesususma. B cmamusma e HanpaseH aHanu3 Ha
cv0ebHama npakmuka no memama 8 Cjay4aume Ha pad3/uYyHU Xunomesu Ha CvbupaHe HaA
0oKazamesicmeda U38bH CPOKA 3d U38bPWBAHE HA pesu3us, BK/II0YUMENIHO U Npu cnupaHe Ha
Ppesu3UOHHOMO NPOU380OCMEBO.

Kniowoeu Oymu: Ookazamesncmea, cvbupaHe, npuceeOUHABAHE, pPeBU3UOHEH daKm,
pesu3uoHeH 00K/1a0, U38bH CPOKA 30 U38bPUIBAHE HA PesuU3Us, HUUOXEH, 3anoeel 3a 8b3/1d2aHe HA
pesusus, 0oKkazamesicmeeH Mamepuas, npoyecyasaHu oelicmeus

Abstract:

This research aims at examining the admissibility of collecting / joining evidence under the Tax
Insurance Procedure Code (TSPC),beyond the deadline for tax audit. The article analyzes the court
practice on the subject in cases of different hypotheses of gathering evidence beyond the deadline for
tax audit, including the case of suspension of the audit proceedings.

Key words: evidence, collection, audit act, audit report, beyond deadline for tax audit, null and
void or void, assignment order for audit, evidence (material), procedural actions

I. BbBEOQEHUE

Mo cBoATA MpaBHA CbLHOCT PEBU3NOHHUAT akT (PA) e BnacTHMYECKU WHAWBMAYaneH
AAMUHNCTPATMBEH aKT, M34afleH OT YMb/IHOMOLLEH OT 3aKOHA OpraH Ha Abp»KaBHa BnacT. '

DopmanHMAT XapakTep Ha AaHbUYHO-PEBM3NOHHOTO MPOM3BOACTBO M Npe3ymuusaTa 3a
[lOKa3aTeNiCTBEHa CUIa Ha PEBU3MOHHUA aKT W3NCKBAT CbWMAT Aa 6bae m3gageH Karto
pe3ynTtat OT nMpwuiaraHeTo Ha efHa 3aKoHOCbob6pasHa npoueaypa. CbbniogaBaHeTO Ha
YCTaHOBEHUTE CbC 3aKOHa MPoLEeCyanHM U3MCKBaHMA NPV U3JaBaHETO Ha akTa € rapaHuus 3a
3aKOHOCBHOOPA3HOTO onpedensiHe Ha AaHbYHUTE 3aAbJKEHMA U NPABUIHOTO MPUIOXKEHME Ha
MaTepuanHmAa JaHbUYeH 3aKOH. 2

! Bux CtosiHoB, UB., Kanuctpatos, H.,, lewes, CT. U3paBaHe, 06kanBaHe 1 3Nb/IHEHNE Ha PeBU3VIOHHUTE aKTOBe
no AOMNK. Codus, Cuena Hopma, 2014, c.144, ISBN 978-954-28-1542-6
2 Bux CtosiHoB, MB., Kanuctpatos, H., Tewes, CT. LuT. cbu. c. 150
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OCHOBHOTO NPaBWO e, Ye opraHnTe Mo NPUXoANTe N3BbPLLBAT NpoLecyanH AencTBUA No
cbbupaHe/nprucbeanHABaHE Ha AOKa3aTeNCcTBa B CPOKa Ha peBu3nATa. Ho OCHOBHUTE NpUHUMNN
Ha JaHbUYHOTO MPOM3BOACTBO — 3aKOHHOCT, OOEKTUBHOCT U CNYyXeOHO Hauyano, BU3MPaHU B
pasnopeabute Ha un. 2, un. 3 1 un. 5 ot JaHbuyHO-OCUIypuUTENHUA NpouecyaneH kogekc (JOTMK),
3ab/KaBaT OpraHMTe Mo NpuxoauTe Aa YCTAaHOBABAT, M3CNeABaT M aHaNM3MpPaAT HaMbHO U
6e3npucTpacTHO BCUYKKN GaKTU KU OBCTOATENCTBA OT 3HaYeHMe 3a NPABUIHOTO onpeaensAHe Ha
3aAb/rKeHnATa Ha peBu3npanma cybekT. Mima cnyyan, B Konto ce cbbmpaTt foKasaTencrsa M3BbH
CpOKa Ha M3BDbpPLUBAHE Ha PEBU3NATA M TOBA MOXe [1a € B MHTepeC Ha PEeBU3NPAHOTO Nnue, a U
NMOHAKOra CamMOTO TO aHraXxunpa Taknea foKasaTencraa.

CbbupaHeTo Ha fOKa3aTeNcTBa M3BbH PaMKUTE Ha CPOKA 3a U3BbPLUBAHE Ha PeBU3US €
Bb3MOXHO fa Ce Ab/PKU Ha PasfMYHU MPUYMHKM, KaTO B HacToAwaTa CTaTUA We noco4ya Hau-
yectute Xxunotesm W We pasrnegam cbaebHaTa MpakTMKa 3a  AONyCTMMOCTTa  Ha
cbbmpaHeTo/NpncbeanHABAHETO Ha JOKa3aTeNCcTBa U3BbH CPOKa, BKIIIOUYUTENHO 1 B CllyYauTe Ha
CNPAHO NPOM3BOACTBO.

Il. OB NONTOXKEHUA
1. loka3BaHe, fOKa3aTeNCTBa, AOKa3aTe/NCTBEHUN CpeACcTBa

1.1. Joka3sBaHe

MpUHUMNDBT Ha UCTUHHOCTTA € €NH OT OCHOBHWUTE NPUHUWMU B agMUHUCTPATUBHUA
npouec, ypegeH B un. 7 oT AgMumHuUCTpaTUBHO-npouecyanHua kogekc (AlK). Ton Hamwupa
OTpa)eHne 1N B 4aHbYHOTO MPOU3BOACTBO B MPUHLMMMTE Ha OOEKTUBHOCT 1 CNy»KebHO Hayano,
ypegeHn B un.3 u un.5 ot JOlK, Kkouto 3agbnxKaBaT opraHute nNo npuxoamte Aa ycTaHOBABAT
6e3npuctpactHo dakTute M obcTtoATencTeaTta OT 3HauyeHWe 3a MpaBaTa, 3afgb/KeHuATa W
OTrOBOPHOCTTA Ha 3aAb/KeHUTe N1ua B NPOU3BOACTBATA NO TO3M KoAeKC. ADMUHUCTPATUBHUTE
aKTOBe MO TO3M KOAEKC Ce OCHOBaBaT Ha AeNcTBUTenHuTe GakTu OT 3HayeHue 3a Cnydas.
OpraHunTe no npuxoanTe U NyO6IMYHUTE U3MBAHUTENN Ca BTbXKHU CNTYKeOHO, KOraTto HAMa UckaHe
OT 3aMHTepecoBaHUTe nuvua, Aa Wu3AcHABaT ¢akTute n obcToAaTencrtBaTta OT 3HAyeHMe 3a
yCTaHOBABaHe M CbbupaHe Ha NyonnyHUTE B3eMaHWA, BKUYMTENHO 3a MpuiaraHeTo Ha
onpeaeneHnTe B 3aKOHa obnekyeHus.?

CybcngmnapHo npunoxeHne Hammpa u 4n.35 ot AlK, cbrnacHoO KOWTO WHAUBUAYaNHUAT
aAMUHUCTPATUBEH aKT Ce 13aaBa, c/ief KaTo Ce U3ACHAT PpakTuTe 1 06CToATeNCTBaTa OT 3HaUEHMNe
3a Cyyad M ce 06CbaAaAT ObACHEeHMATa M Bb3paXkeHMATa Ha 3anMHTepecoBaHWUTE rpakaaHu u
opraHmM3aunu, ako TakmBa ca fafeHun, CbOTBETHO HanpaBeHW.

YcTaHOBABAHETO Ha WCTMHaATa OTHOCHO ¢akTuTe K obcToATencTBaTa OT 3HauyeHue 3a
npasaTa, 3agb/PKEHNATA M OTTOBOPHOCTTA Ha 3adb/PKeHUTe nuua B Npou3BoAcCTBaTa Mo TO3M
KoeKC, CTaBa u4pe3 pokasBaHeTo. [lokasBaHeTo B [MPOM3BOACTBOTO MO M3JaBaHe Ha
WHAMBUAYANHU afMUHUCTPATUBHN aKTOBe MpefcTaBnABa npouec Ha M3fMpBaHe Ha MCTMHaTa
OTHOCHO peneBaHTHUTE 3a ciiydyasa GakTV M BPb3KUTE Mexay TAX. To TpAbBa BuHarn fa 6bae
Mb/HO, T.e. Y BoAelMA NPOM3BOACTBOTO OpraH Aa ce cb3gage ybexpaeHue 3a UCTUHHOCTTA Ha
YCTaHOBEHOTO ¢aKTuyecko nonoxkeHue.! [lokasBaHETO B AaHbUHUA Mpouec € CbBKYNMHOCT OT
npouecyanHn [eNCTBUA, HACOYeHM KbM U3gUpBaHe U YCTaHOBABaHe C MNOMoOLWTa Ha
JlOKa3aTeNCcTBeHUTe CpefAcTBa Ha NpaBHOpenieBaHTHUTE ¢aKTu, KOUTO Ca OT 3HayeHue 3a
npeameTa Ha CbOTBETHOTO NPON3BOACTBO.”

3yn.3,an.1 nan.2 wun.5 ot JOMK
4 Nazapos, K., Togopos, Ve., AaMuHuctpaTmeeH npouec. Copua, Crena Hopma, 2016, c.193, ISBN 978-954-28-2197-7
5 MetkaHos, I, JanbueH npouec. Codus, Tunma, 1996, c.23, ISBN 954-8706-92-X
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I'IpouerT Ha [OKa3BaHe BKJ/1lOUBa KaKTO C'b6VIpaHETO Ha OOKa3aTeNncCcTtBeHNA MaTtepuman,
Taka M aHanM3bT Ha CbwmA. [Joka3BaHETO WM HefoKa3BaHETO Ha d)aKTI/ITe npenonpenena
npaBHUTE N3BOAN. HepokasanuAar ce TPEeTnpa KaTo HeoCbLeCTBUI Ce (I)aKT.6

1.2. lokasaTtencrBa

MNpeaomeT Ha fOKa3BaHe B JaHbYHMA Npouec ca peneBaHTHUTe pakTn. [lokasaTencrsa B
NPON3BOACTBOTO MO M3JaBaHe Ha MHAMBUAYANEH aAMUHUCTPATUBEH akT moraT Aa 6baaT AaHHuK,
KOWTO ca CBbp3aHn ¢ PpakTn 1 obCcToATeNCTBa OT 3HAUeHMe 3a NpaBaTa WM 3ab/PKeHMATa Un
3aKOHHUTE MHTEpPeCn Ha 3auHTEepecoBaHUTE rpakgaHW WAM OpraHu3auMmM 1 ca yCTaHOBEHM MO
pefda, npegBuaeH B To3n Kopekc. O6womssecTHUTe akTn, GakTUTe, 3a KOUTO 3aKOHDBT
bopmynupa npesymnuua, Kakto M ¢GakTuTe, KOUTO Ca M3BECTHM Ha opraHa cnykebHo, He
noanexart Ha fJoKa3BaHe.’

HokasatencrBaTta TpAGBa fa ca AoNyCTMMU, OTHOCMMI 1 HeobxoaVMMN.

Hdonyctmn ca BCMUKM [OKasaTencrtBa, OTHOCMMM KbM MpegMeTa Ha PeBM3NOHHOTO
Npo13BOACTBO, CbOpaHM No pefa n cbe cpepcTata Ha [JOMMK.

OTHOCMMM [JoKa3aTencTBa Ca Te3nM [oKa3aTeNncrBa, KOUTO cCa OT 3HayeHWe 3a
YCTaHOBABAHETO Ha AB/MKNMUTE faHbLM N OCUTYPOBKMW.

Heob6xoammm ca Te3n pokasaTencTBa, KOMTO [AOKa3BaT HeYyCTaHOBEHW C Apyru, Beye
cbbpaHu B NPOM3BOACTBOTO, AOKa3aTeNCTBa U fOKa3aTeNCTBEHN CpeacTBa.

J[lokasaTencreata B PEBM3MOHHOTO MNPOM3BOACTBO cCneABa Aa ObaaT BHUMATENHO
npeueHeHn C orfed Ha TAXHaTa AonyctumocT. [loka3BaHeTO Ha WCTMHaTa 3a ¢akTute ce
yCTaHOBfIBa upe3 JoKasaTesicTBa M JoKasaTencTBeHn cpefctsa, npeasuaeHn B JOMK?, kato 3a
HeypefeHuTe crydyam cybcmamapHo ce npunara AlNK u MK Ha ocHoBaHue nap.2 ot AP Ha JOMK.

BbB Bpb3Ka C KOMEHTUpaHaTa TeMa e HYXHO fla ce pa3riefaT BuaoBeTe AoKa3aTesNcTBa,
cbbrpaHu B xoaa Ha PeBU3NOHHOTO MPON3BOACTBO:

+ lMucmeHun poKa3aTencrea

MucmeHn foKasaTencTBa ce OMYyCKaT 3a YCTaHOBABaHE Ha BCUMYUKMU GaKT! U 06CTOATENCTBA
OT 3HaueHVe 3a npou3BoAcTBaTa MO TO3n KopaeKkc. Te3nm [oKasaTencTBa ca Hal-4ecTto
M3MNoN3BaHMWTe [oKa3aTesicTBa B [JaHbUHUA npouec. TakvMBa Hanpumep ca MbpPBUYHUTE
AOKYMEHTU - GaKTypu, AOrOBOPW, TOBaPUTENHNLM, TPUeMo-npeaaBaTenHN NOPTOKOW, Pa3nUCKu
N T.H. BTOpUYHM ca — AHEBHULUUTE 3a MOKYMKU U NpoAak6u, CYeTOBOAHWN 3anMCBaHMA U T.H.
Cnopep pokasaTencTBeHaTa cuna NMCMEHNTE JoKa3aTeNCcTBa ca 0dMLMANHM Y YaCTHM.

- MpoTtokonu

MpoTokonbT, CbCcTaBeH NO ycTaHOBeHUA pea M ¢opma OT OpraH Mo npuxoaute uau
CNyXuUTen Npu U3nNbHEHWE Ha NPaBOMOLWMATA My, € JOKa3aTesNCTBO 3a M3BbpPLUEHUTE OT 1 npej
Hero AencTBUA 1 N3ABMEHMA 1N ycTaHOBeHUTe GpaKTun 1 obctoaTencraa.'’ [poTokonute ce CbCTaBAT
B nucMeHa ¢opma, Kato B un.50, an.2 ot [OMK ca n3bpoeHn 3agb/mKUTENHUTE MY PEKBUSUTMU.
[MpoToKoNbT Ce Nnoagnmncea OT OpraHa, KOUTO ro e CbCTaBW, N OT NPOBEPABAHOTO NMLE, CbOTBETHO
OT HeroBuA NpefcTaBuTeN WAN MbIHOMOLWHMK, YIeH Ha OpraH Ha ynpasneHune, paboTHUK nnn
cnyXKuTen, Kato ce oTbenasBa B KakBO KayecTBO ro MoAnucBa, U My ce npefoctaBa He3abaBHO
eK3emnaAp oT NPoToKona.

6 Cranes, K., MuHrosa, AH., [Monoea, B., iBaHoBa, P., Bparapcko rpaxaaHcko npouecyanHo npaso. OCMO n3gaHue.
Codua, Cnena - COOT EHA NABNULLMHT, 2004, c.263, ISBN 954-649-688-X

7Yn.37 oT AMNK

8 Buxk CtoaHoB, MB., KanuctpaTtos, H., Mewes, C1. LuT. cbu. c. 109

°Yn.39 ot IONK

9Yn.50, an.1 ot AONK
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MpOoTOKONBT HE Ce MOoAMNUCBa OT MPOBEPABAHOTO /MLE, B CllyYail Ye C Hero ce yCTaHOBsiBaT
baKT 1 06CTOATENCTBA €ANHCTBEHO Bb3 OCHOBA Ha JOKYMEHTW, KOUTO Ce HaMMpaT NpKW opraHa no
npuxogute. B cnyyanTe, Korato nuuata no an. 3 oTKaxaT Aa MoAnuwaTt MpPOoTOKoMa, TOW ce
NOANMCBa OT NOHe eAnH He3anHTepecoBaH CBMAETEN, MPUCHCTBA Ha OTKa3a, KaTo ce oToens3BaT
MMETO 1 afpechbT My. EK3eMnnsip oT NpoTOKoa ce NpefoCcTaBs Ha NPOBEPABaHOTO finue. !

Te3n NpoToKONM ca oduuManHM CBUAETENCTBALMN AOKYMEHTM, KaTo CbliWTe Cce MOn3BaT C
[OKa3aTesICTBEHa CMMa U TEXeCTTa No 060pBaHE Ha YAOCTOBEPUTENTHUTE U3ABNEHMS, CbAbp KAy
ce B TAX, C€ HOCU OT JIMLETO, KOETO M OCMOpBa, HO MPWU YCNOBME Ye Ca CbCTaBEHU no
ycTaHOBeHuA pea u popma.

+ CyeToBOAHM AOKYMEHTWN N AOKYMEHTN, U3faZileHn OT aBTOMaTU4YHO YCTPONCTBO NNu
cncrema. f[laHHM OT TeXHNYECKN HOCUTenn.

BnucBaHmATa B CYETOBOAHUTE KHUIM Ce NpeLeHABaT cropef TAXHaTa pPefoBHOCT B
CbOTBETCTBME C W3NCKBAHMATA Ha 3aKOHa 3a CYEeTOBOACTBOTO W C oOrnej Ha ppyrute
06CTOATENCTBA, YCTAaHOBEHM B XOfa Ha MPOM3BOACTBOTO.'?

[JoKymeHTWN, n3paBaHn OT aBTOMaTUYHMN YCTPOMCTBA UM cMCTeMm NpY YyCNoBUA 1 Mo
ped, onpefeneHy B HOPMATUBEH aKT, ce CMATAT 3a YacTeH AOKYMEHT, n3fafdeH oT NnuUeTo, Ha
YneTo MmMe e perucTpupaHo YCTPOWUCTBOTO WAW CUCTemMaTa, a B Clyvyal ye yCTPOWCTBOTO WU
cucTemaTa He ca perncTpypaHin - oT IMUETOo, B YNNTO 06eKT ce Hamumpar. [1o nckaHe Ha opraHa no
npuxoguTte cybekTuTe, KakTo M nuvuata, KOUTO M MNpeAcTaBnABaT, U3roTBAT M NpefocTaBAT
noanMcaHM OT TAX CNpPaBKM OTHOCHO GakTM M 06CTOATENCTBa OT 3HayeHMe 3a M3xoda Ha
Npon3BOACTBOTO."

3aBepeHMn OT opraH Mo NpuMxoauTe pasneyaTky Ha AaHHW, NOJaJeHN Bb3 OCHOBA Ha
3aKOHa Ha TeXHNYECKN HOCUTENWN U NO eNIeKTPOHEH NbT NO YCTaHOBEHUA pef, ce AoNycKaT KaTo
JoKa3aTencrea.”

+ [Mucmena geknapauvs

B AONK nucmeHaTa AeKknapauusa He e npeaBMAaeHa KaTo [AOKas3aTeNncrBo, HO
cy6cnpmnapHo ce npunara 4n.43 ot AMK, cbrnacHo KOMTO aAMUHUCTPATUBHUAT OpraH He MOXe
[a OTKaXke NpuemaHe Ha NMMCMeHa AeKnapauuns, C KOATO ce yCTaHoBABAT GpaKTn 1 06CTOATENCTBa,
3a KOWTO cneumraneH 3akoH He NpeaBmKaa AOoKa3BaHe No onpefenieH HauvH UKn C onpeaeneHu
cpepctBa. Tom mMoxe fa npveme M NUCMEHa Aeknapauua, ¢ KOATO ce ycTaHoBABaT GakTty u
06CTOATENCTBA, 3a KOMTO CneumaneH 3akoH npeaBmxpa Aoka3BaHe ¢ oduuManeH [OKYMEHT,
KOraTo TakbB He e n3gafeH Ha CTpaHaTa B onpefeneHns 3a ToBa CPOK, OCBEH akO HOPMAaTMBEH aKT
npeaswxga Apyro 3a onpegeneHn BMgoBe JOKYMEHTH.

+Mncmenn ob6acHeHNA

3a u3AcHABaHe Ha ¢akTute un obcToATencTsata OT 3HAYeHWe 3a PEeBU3MOHHOTO
MPOV3BOACTBO OPraHbT MO NPUXOAUTE MOXKE Aa MCKA NNCMEeHN 06ACHEHNA OT PeBU3NPaAHOTO
nuue, NMLETO, Ha KOETO Ce M3BbpLUBa HacpewHa NpoBepKa u oT Tpeto nuue. EguHcTBeHO
OCUTYPUTESIHUAT JOXOA He Ce [OKa3Ba CaMO C MUCMeHM obscHeHuA.'> Te3n obsAcHeHus vmat
[OKa3aTeNICTBeHaTa CM/la Ha YacTeH [OKYMEHT W clieiBa fie Ce MNPELEHAT C orned Ha BCUYKM
cbbpaHn JoKa3aTeNCTBa, KaTo ce MMma npeasua 1 GakTa ye ce AaBaT OT 3aMHTEPECOBAHO NNLIE.

"'Yn.50, an.3-5 ot AOMK
24n.51 ot AONK

3Yn.52 n un.53 ot JONK
4Yn.54 ot IONK

> OcH. un.56, an.3 ot IONK
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OpraHbT No nNpuxoanTe e ANbXeH NUCMEHO fda npeaynpean peBu3nMpaHoTo fnue, Ye ako
3aAb/PKEHOTO NMle He Aage NMUCMeHN obACHeHMA B onpefeneHnA CPOK, OpraHbT MOXe Aa
nprveme 3a [OKa3aHW, CbOTBETHO HefdoKasaHW, dakTuTe U 06CTOATENCTBATa, 3@ KOUTO He ca
JafleHn nucMeHn ob6AcHeHuA.® Mo To3n peg MoXe fda Cce WUCKaT U ob6ACHeHMA u© oOT
npoBepsABaHUTe Cy6eKTU Npu HacpeljHa NpoBepKa.

C nMcmeHn 0bACHeHMA MoraT fa ce ycTaHOBABAT GpakTh OT 3HaUYeHMe 3a peBMU3MATa, KOUTO Ca
Bb3NpueT oT TpeTo nmue. [lncmeHuTe oBACHEHWA OT TpeTu nuua ce AonyckaT camo 3a
yCTaHOBABaHe Ha n3yepnaTtenHo nsbpoexn B un.57, an.1 v an.2 ot JOMK daktn.

X EKcnepTHO 3aKnioueHue

EkcneptusaTa B npousBoacTteaTta no [OMNK npeacrasnasa cnocob 3a cbbrpaHe 1 npoBepka
Ha pgokasaTesnicTBa. EkcnepTusa ce Bb3nara no vMHMUMATMBa Ha OpraHa Mo NpuxoguTe Wan no
NCKaHe Ha cybeKTa, KoraTo 3a U3ACHABAHE Ha HAKOW Bb3HWKHAIM B MPOM3BOACTBOTO BbMNPOCH Ca
HYXKHW CNeumnanHn 3HaHUA, KaKBUTO OpraHbT No npuxopuTe Hsama.” EKcnepTHOTO 3aKnioueHue
HAMa CaMOCTOATENTHO [OKa3aTe/ICTBEHO 3HauyeHne. OpraHbT Mo NPUXoAWTe ro NpeleHsaBa 3aeaHo
C ApyrvTe AOKa3aTeNCTBa, CbOpaHyM B X04a Ha peBm3unATa. B clyyait, ue He e CbriaceH ¢ Hero, Ton e
[ANbXXEH Aia Ceé MOTUBMpA.

% BewecTBeHNTe fOKa3aTeNCcTBa — B PEBM3NOHHOTO NPOU3BOACTBO OOMKHOBEHO TOBA
Ca KOMMNIOTBPHN CUCTEMWN U TEXHUYECKN HOCUTENN Ha MHOoPMauus.

B AOIMK e npeaBnaeHo, Ye B PEBU3MOHHOTO NPOM3BOACTBO MOraT fa ce cbbupat 1 fa ce
npoBepsiBaT BelM, KOMTO MoOraT Aa MocCayXaT 3a M3fiCHABaHe Ha ¢akTn u ob6CToATencTBa,
CBbpP3aHM C TOBa MPOM3BOACTBO. BelyecTBeHMTe foKasaTenctBa TpA6Ba Aa 6baaT noapobHO
ONMCaHV B NPOTOKOJ1, KaTo CbLUMTE Ce NMpuiarat KbM NpenncKkaTa, KaTo ce B3eMaT MEPKM Aa He ce
NoBpPeasaT UM M3MeHAT. BelecTBeHN AoKa3aTencTBa, KOMTO Mopaan pasMepute Cu Unv gpyru
NPUYMHN He MoraT Aa 6baaT NPUIOXKEeHW KbM MpennckaTta, TpAbBa Aa 6baaT No Bb3MOXHOCT
3arneyaTaHun 1 OCTaBEHM Ha CbXpaHeHVe B MecTaTa, MOCOYeHM OT opraHa no npuxoguTte. LleHHute
KHUXa U Apyrute LEeHHOCTM Ce NpefaBaT 3a Ma3eHe B TbProBcka 6aHKa, KOrato opraHbT Mo
NPUXOANTE HE MOXKE Ja OCUTYPU CbXPAaHEHMETO UM.'®

+» [nacHn goka3saTencreBa

lmacHWTe pgokasaTencrBa mMorat Ja 6bAaT YCTHM 06ACHEHUA Ha 3auHTepecoBaHOTO/
3aAb/HKEHOTO NMLe M CBUAETeNCKU NMoKasaHuA Ha TpeTu nuua. Te He ca AOnNyCcTMMX BbB
¢$azaTta Ha U3BbpPLLBaHE Ha AaHbYHa peBun3uA. CblmTe ca 4ONYCTMMU NpU CbaebHOTO 0bXKanBaHe
Ha cboTBeTHUA akT. CbrnacHo un. 37, an. 2 ot AlK He nogneXxaTt Ha JoKa3BaHe OOLLON3BECTHUTE
bakTn 1 PpakTMTe, 38 KOUTO 3aKOHBT PopmMynmpa npesymnuma. BbB Bpb3Kka € TemaTa, € NorM4yHo aa
Ce M3ACHM BbNpOCa KaK ce pasnpepena AoKasaTeNcTBEHaTa TeXeCcT B PEeBU3MOHHOTO
Npoun3BOACTBO.

CbrnacHo un. 37, an.1 ot JOMNK pokasatencreata B agMUHUCTPATMBHOTO MPOM3BOACTBO Ce
Ccbbupat cnyKebHO OT opraHa nNo NpMUxXoauTe AN NO MHULUMATMBA Ha cybeKTa. Bcuukn cbbpaHu
JoKa3aTencrBa noanexart Ha obeKTMBHa npeleHKka 1 aHanus3. MpuHLUMNDBT B AaHDBYHOTO NpPaBo
e, Ye TexecTTa Ha floKa3BaHe IeXKn U3LANO0 BbpXy opraHa no npuxoaure.

64n.56, an.2 ot JONK
74n.60, an.1 ot AONK
8 Buk un.69 ot JOMNK
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Ha ocHoBaHwue un. 37, an. 2-4 ot JOIK, nMueto e AnbXHO Aa NpeacTtaBy BCUYKN OAHHW,
CBeAeHNA, JOKYMEHTUN N KHMXa, HOCUTeNn Ha nHGopmauma 1 Apyrn goKasaTesicTBa, OTHACALN ce
[0 HEroBUTe NpaBa 1 3aAb/iKeHuA, 40 paKTUTe 1 06CTOATENCTBaTA, MOANEXaLLM Ha YCTaHOBABaHE
B CbOTBETHOTO Npon3BoAcTBO. OpraHbT NO NpuxoguTe MMa NpPaBo Aa U3ncka NMCMEHO OT NNLETOo
npeacTaBAHe Ha AOKas3aTeNncTBa B onpefeneH OT Hero CPOK, KaTo HeM3MbJIHEHMETO Ha ToBa
3afb/KeHMe Ha »anbonoaaTtena KakTo B X0fa Ha peBU3UATa, Taka U B cbaebHaTa ¢asa, Bbnpeku
NOCTaHOBEHOTO OT CbAa pasnopexaaHe 3a NpeacTtaBAHe Ha AoKasaTencTBaTta B 7 AHEBEH CPOK,
[laBa OCHOBaHMe Aa ce NpuIoXun pasnopepbata Ha un. 190 ot ITIK, BbB Bp. c un. 161 ot ITIK, BbB
BpP. € un. 144 ot AlK. Hegob6pocbBeCcTHO NoBefeHMe OT CTPaHa Ha caMuA »KanbonogaTtesn He MoXe
[Ja onopoYn PeBU3NOHHOTO MPOM3BOACTBO, KaTO M3KMOUYMTENHO B HEroBa TeecT CbobpasHO
HopMarta Ha un. 154 ot [TIK, BbB Bp. ¢ § 2 o1 [IONK e aa ycTaHOBM NONOXUTENHUTE PaKTh, OT KOUTO
Yyepnu npasa.'

B AOMNK ce npunara npaBunoToO, Ye BCeKUN CleABa Aa AOoKaXke paKTUTe, Ha KOUTO ce
nosoBaBa /KOUTO TBbpAW/ B npoLeca Ha AaHbYHOTO NPOM3BOACTBO. B onpegenerHn cnyyau,
3a jOKa3BaHe Ha OOCTOATENCTBA, KOUTO Ca B MHTEPEeC Ha 3aAb/IKEHUTe Nnua, 3aKOHbBT Bb3nara
TeXKecTTa Ha JOKa3BaHETO Ha Te3n 00CToATENCTBa Ha AaHbYHMTe cybekTn.*® HenpepcTtaBAHETO Ha
N3NCKaHNTE OT OpraHuUTe No NPUXOoAuTe AOKa3aTeNcTBa MMa HebnaronpraTHa 3a PeBU3NPAHOTO
nvue npaBHa nocneguua. B To3m cnyyam opraHbT MO npuxoguTe MoOXe fAa npueme, 4ye
[JOKasaTencTBaTa He CbliecTByBaT M MpeueHsABa caMoO CbbOpaHMTe B NPOU3BOACTBOTO
[loKa3aTesnicTBa. Bce mak opraHbT No npuxoauTe € ANbXKeH Aa rm o6cban, ako NonckaHuTe
AoKasaTencrBa 6baaT npeacraBeHW, He3aBUCMMO B KOW eTan Ha pPeBU3NOHHOTO
npou3BOACTBO.”'

1.3. [lokasaTencrBeHnUTe cpeacTBa

[lokasaTencrBeHuTe cpeacTBa Ca NpeABUASHM W YpeAeHM OT 3aKOHa M3TOYHMUM Ha
CBefleHMs 3a NoafiexalynTe Ha JoKa3BaHe NpPaBHO 1 fOKa3aTeNICTBEHO peneBaHTHU GaKTu. 22

HDokasaTtencrBata 3a ¢daktute u obCcTOATENCTBaTa B PEBU3NOHHOTO MPOU3BOACTBO €
nHopmaumATa, cbbpaHa B npoueca Ha TOBa MPOM3BOACTBO MO peda U CbC CnocobuTe,
npeasuaeHn n gonyctumn ¢ JJOMNK. Ta ce cnegsa ga ce nogasa BbB dopma, NpeasBraeHa B 3aKOoHa
1 pasbupaema 3a CTpaHUTe B Npon3BoACTBOTO. ChlyMTe CflefBa fa OTrOBapAT Ha 3aAb/KUTENTHUTE
B [IOMNK mnsnckeaHma. 2

CobrnacHo un. 39 ot AlK ¢daktute n obcroaTencreata ce yctaHOBABaT ype3 06ACHeHuUs,
JeKnapauum Ha CTpaHWUTe UM Ha TeXHW npeactaBuUTenn, CBefeHus, NMUCMEHN N BelecTBEHU
JOKa3aTeNcTBeHN CpeAcTBa, 3aK/NIOYEHUA Ha Bewwy nmua M Apyrn CpeactBa, KOMTO He ca
3abpaHeHN CbC 3aKOH, OCBEH aKO CreuyraneH 3aKoH NpeanucBa AOKa3BaHETO Ha HAKOWU paKTu 1
0ob6CcTOATENCTBA Aa Ce M3BbPLUN U C APYrX CPeacTBa.

B un. 49-71 ot JOlK ca ypegeHn cnegHuTe AoKasaTencTBeHW CpeacTBa: MPOTOKOAM 3a
AeNCTBMATa Ha OpraHUTe No NPUXOAMTe; MMCMEHN 0OACHEHNA; CNPaBKW; JOKYMEHTU, N3JafeHn oT
aBTOMaTUYHO YCTPONCTBO UM CUCTEMA; AAHHWN OT TEXHUYECKN HOCUTENN; eKCNepPTU3N; MUCMEHM 1
BelleCTBEHM fOKa3aTeNCTBEHN CpeacTBa.

9 PewweHune ot 04.04.2018 r. no agm. 4. N2 978/2017 r. Ha AOMUHUCTPaTUHEH cba-Bennko TvbpHOBO
2By un.116 nun.124, an. 2 ot JOMNK

21 CrosiHoB, MB., Kanuctpatos, H., lewes, C1. LnT. cbu. c. 106-107

22 Cranes, ., MuHrosa, AH., Monosa, B., saHoBa, P., Lnt. Cbu. c.274

2 CrosiHoB, MB., Kanuctpatos, H., lewes, Ct. UnT. cbu. ¢.107
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2. Cpok 3a usBbpluBaHe Ha peBu3nNATa

CpoKbT 3a M3BbpLUBaHE Ha peBU3MATA € OT CblLLeCTBEHO 3HaUYeHe, T.K. TOBa € nepnoabT
OT Bpeme, B KOMTO opraHuTe Mo MPUXOAUTE MOraT Ja W3BbpLUBAT MpouecyanHu OencTBuA 3a
cbbupaHe Ha AoKasaTencrTBa 3a YCTaHOBAABaHe Ha ¢akTh M 06CToATeNCTBAa OT 3HayeHWe 3a
JaHbYHOTO obnaraHe Ha PeBM3NPaAHOTO nLie.

3a Ja ce npeueHn Janu gokasaTencrBaTta ca CbOpaH/ B paMKMTe Ha CPOKa 3a U3BbpLUBaHE
Ha peBM3NA, € HY)XHO [a Ce HanpaBu npernej W CbhocTaBka Ha fJaTuTe: Ha 3anoBefTa 3a
Bb3naraHe Ha pesun3ua /3BP/ n Ha nocneaBalymTe 3anoBeAn /ako MMa TakMBa/ 3a yab/iKaBaHe Ha
CPOKa; Ha M3NpaTeHUTe WNCKaHWA 3a NpefcTaBAHe Ha AOKYMEHTU U MUCMeHU OOACHeHMA OT
3aA4b/PKEHOTO NMle NpU M3BbPLIBAHE Ha HacCpelWHM NPOBEPKU W BbpPHATUTE OTrOBOPU W
[OKa3aTencTBa No TAX; Ha AaTuTe Ha NPOTOKONWTE 3a NpUCbeduMHABaHe Ha AoKasaTencrsa oT
NpeaxoaHN PeBM3NM UM B XOAa Ha M3BbPLUEHM NPOBEPKM, 3a Bb3NlaraHe Ha eKcnepTnsn U T.H.

CornacHo un.112, an.1 ot [JOMNK peBn3noHHOTO NPON3BOACTBO ce obpa3yBa C N3JaBaHe Ha
3anoBepTa 3a Bb3/laraHe Ha peBusua /3BP/, koaTo TpAbBa fa 6bae BpbyeHa Ha PeBU3NPaAHOTO
nvue, cbobpasHo NpaBmaTa 3a BpbyuBaHe Ha cbobweHns no JOMNK. Pasnopeabata Ha un.113, an.1
o1 OMNK n36ponaBa 3agb/mKuTenHuTe pekBrn3nTx Ha 3BP, enH OT KOWUTO e CPOKBT 3a U3BbpLUBAHE
Ha peBu3ua. [MpeobnagaBawata cbaebHa npakTvka Ha BAC, npuema, 4Ye pPeBU3NOHHOTO
Npou3BoAcCTBO ce obpa3yBa OT MOMEHTa Ha BpbuYBaHe Ha 3anoBejiTa 3a Bb3JjlaraHe Ha
peBU3NATA, a He OT AaTaTa Ha HEMHOTO N3aaBaHe.

CpOoKbT 3a M3BbpLUBaHe Ha peBun3uMATa e pernameHTupaH B un.114 ot OMNK. B o6wusa cnyyan
NpaBUIOTO €, Ye CPOKDT 3a M3BbPLLBAHE Ha PEBM3UATA € A0 TPW Mecela 1 3ano4YBa fa Teye oT
AaTaTa Ha Bpb4YBaHeTO Ha 3anoBeATa 3a Bb3naraHe. AKO TPMMECEYHUAT CpoK no an. 1 ce
OKaXe HefloCcTaTbyeH, TON MoXe Aa 6bae Npoab/KeH Ao ABa Mecela. Ko e KomneTeHTeH 3a ToBa
yabnxkaBaHe? Ha ocH. un.114, an.3 ot [JOlK ToBa e opraHbT, Bb3/10XKWNN peBU3NATA, KaTO BCAKO
yAbJiXKaBaHe CTaBa C HOBa 3anoBef], KOATO ce BpbYBa Ha peBMU3MpaHOTO nuue. ismeHeHneTo ce
CMATa 3a M3BbPLIEHO OT AaTaTa Ha M3AaBaHe Ha HoBaTa 3amoBef. 3anoBeATa 3a Bb3naraHe Ha
peBM3MnA He MOANEXN Ha ob6XanBaHe OTAENHO OT PEBM3NOHHMA aKT. 3anoBeATa 3a NpeKkpaTABaHe
Ha PeBM3MOHHOTO NPOM3BOACTBO NOANEXN Ha obXKanBaHe No pefa 3a o6XanBaHe Ha PEBU3NOHHN
akTtose.”

KoraTo M neTMeceyHMAT CPOK Ce OKaxe HefdocTaTbyeH nopagn ocobeHa ¢akTMyecka
CJIOXHOCT Ha KOHKPETHUA C/lyyait, CPOKbT MoXe Aa 6bae NpoabkeH o6Lo Ao He noBeye oT Tpu
roguHN CbC 3anoBej 3a YAb/KaBaHe Ha CPOKa Ha M3MbAHUTENHWA AWPEKTOp, M34ageHa Bb3
OCHOBa Ha MOTMBMPAHO MpeanoXKeHue Ha TepuTopuanHuA gupektop.” Tpabsa ga ce cnasBa
CTPVMKTHO MNPaBWIOTO, Ye CPOKbT MOXKe [a Ce MpoAb/rkaBa Camo npeau fa e W3TeKbn
npeanLLHMAT.

PeBn3noHHMAT pgoknag (PLl) ce cbcTaBA OT peBM3UpaLLMA OpraH Mo NPUXOAUTe He Mno-
KbCHO OT 14 fHM cnef M3TMYaHeTO Ha CPOKa 3a M3BbpLUBaHe Ha peBu3nATa.® B TpmaHeBeH Cpok
OT M3roTBAHETO Ha PEBU3NOHHWA [OKNah OpraHwuTe, W3BbLPLUMAN pPeBU3MATA, YBeAOMABaT
NMMCMEHO OpraHa, KOWTO A € Bb3NOXWN. PEBU3NOHHUAT aKT ce M3haBa OT OpraHa, Bb3loXun
peBU3NATa, N PbKOBOAUTENA Ha peBM3mnATa B 14-AHEBEH CPOK OT MOAABAHETO Ha Bb3pakeHne unu
OT M3TUYAHETO Ha CPOKa 3a NofaBaHe Ha Bb3parkeHune.”

%Yn113,an.4 n 5 ot JOMNK

% Yn. 114, an.4 ot JOMNK (M3m. - 1B, 6p. 105 oT 2006 r.; npeaunwHa an. 3, 6p. 108 ot 2007 r., 8 cuna ot 19.12.2007 r.)
%4p, 117, an.2 ot AOMNK

Y0119, an.1 nan.2 ot AOMNK
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lll. AHAJIU3 HA CbAEBHATA NPAKTUKA

Mpy aHanu3 Ha cbpebHaTa NpakTMKa MoraT fa ce pasrpaHMyYaT HAKOMKO OCHOBHM
XMNoTe3MN:
1. Cb6upaHe Ha floKa3aTeNncTBa U3BbH onpegeneHns cbc 3BP cpok 3a usBbpluBaHe Ha
peBu3una. TyK MoraT fja ce pa3riefaT HAKOJIKO BapuaHTa:

. 1.1. Mpn nbpBaTa XxMNoTesa ce aHanMsMpaT ciy4yan, Npu KOUTo ca CcbbpaHu
AOKa3saTesNcTBa Npy N3BbPLUEHO HENPaBWIHO yAb/KaBaHe Ha CpOKa Ha peBU3unATa npu
HapylwaBaHe Ha pasnopea6uTte Ha un.114 ot 1OMNK.

CpaBHUTENHO Ca pegKku C/lydyauTe, B KOUTO Ce KOHCTaTMpa CbbupaHe Ha fJoKasaTencTBa
M3BbH CPOKa Ha PEBU3NATA, MPWU HapyllaBaHe Ha pa3nopefbute Ha un.114 ot JOMK, nopaan
HenpaBWTIHO YAb/IKaBaHe Ha CPOKa Ha peBuM3uATa.

AKO TOBa HapylleHMe ce KOHCTaTMpa Olle B XO4a Ha agMMHUCTPATMBHOTO obO»kanBaHe,
anpektTopdbT Ha anpekuma OOl Ha ocH. un.155, an.4 ot JOMNK oTmeHAa o6xxanBaHua PA 1 Bpblua
3a HOBa peBM3usA /ako obxanBaHaTa peBM3nNA He e NOBTOPHA/ CbC 3afb/PKMUTENHN YKa3aHuA. ToBa
ce NpaBu B ClyyanTe Ha HeMb/IHOTA Ha AOKa3aTeNCTBaTa, KoraTto pellaBaluAT OpraH He MoXe Aa
rm cbbepe B xofa Ha MPOMN3BOACTBOTO MO 06XKanBaHETO, UM JOMYCHATK CbLUECTBEHM HapyLeHnA
Ha npouecyanHuTe npasuia Npy U3BbpLUBaHE Ha PeBM3MATA, KOUTO He MoraT fja ce OTCTPaHAT B
NpPo13BOACTBOTO Mo obanBaHeTo. [pn HOBaTa peBM3nA CbOpaHUTe AOKa3aTeNcTBa A0 U3TUYaHE
Ha Cpoka no nbpBoHayvanHuTe 3BP cnegea 6baat nprobuieHn C NPOTOKON, @ BCUUKK AENCTBUA,
N3BbPLLEHN cnel n3gaBaHe Ha 3BP, ¢ KOMTO HE3aKOHOCHODOPA3HO e yAb/KEeH CPOKDBT, ciefBa Aa
6bAaT M3BbPLLUEHM OTHOBO B X0a Ha PeAOBHO NPOBEAEHO PEBM3MIOHHO NPON3BOACTBO.

BbpXOBHMAT aAMUHUCTPATUBEH CbA NPUEMA B CBOATA KOHCTAHTHa NPaKTMKa, Ye 4opu 1 B
CnyyauTe, KOrato He e CrnaseH CPOKbT 3a MpoBeXAaHe Ha pPeBU3NsA, TOBa HapylleHue He e
CaMOCTOATESIHO OCHOBaHME, KOETO Aa BOAN A0 HE3aKOHOCHOOPA3HOCT M OTMAHA Ha PEBM3MOHHNA
aKT. B TakmBa cnyyam He ce npuema, Ye peBU3NATa Ha MOCOYEHOTO OCHOBaHMeE ce onopoYasa Ao
HelHaTa HeeNCTBUTENHOCT, @ CAaMO He Ce KpeamTupaT 1 LeHAT JoKa3aTencTBaTa, CbOpaHn N3BbH
yKa3aHuA cpokK. 2 ToBa 06CTOATENCTBO BMAE CaMO Ha AeNCTBUATA, U3BDbPLLEHN Clef npoLecHaTa
JaTa N TAXHaTa AoKa3aTeNCTBEHa CTOMHOCT 1 MOXe Aa AoBeAe A0 U3K/UYBaHe HO AOKa3aTesnCcTBa,
cbbpaHu cnep cpoka.?®

BAC MHOrokpaTtHo e nman noBoam ga nocouu, ye cpoksvT no un. 117, an. 1 ot JOIMK?*°, He e
NPeKny3nBeH M HapyllaBaHETO My He MpeacTaBiABa CbLECTBEHO MPOLeCcyasHO HapylleHue, a
M3TMYaAHETO My Ce OTpa3fABa €OWHCTBEHO Ha rogHOCTTa Ha CbbOpaHuTe cef TO3M MOMEHT
JoKa3aTeNcTBa U Hanara npeLeHKa Ha ToBa Kora ca cbbpaHu AoKasaTesncTBaTa - npean Win cnieg
M3TUYaAHETO MY 1 KaK criefiBa Cblyute aa 6baat LueHeHw. 3!

28 PelueHmne N2 10248/08.07.2011 r. Ha BAC no agm. 4. N2 15918 / 2010 r; peweHue N216556/27.12.2012 r. no agm. a. No
7794/2012 r. Ha BAC, peweHue N2 15372 ot 14.12.2017 r. no agm. 4. N2 13807/2016 r. Ha BAC; peweHune No
10566/11.07.2013 r. no agm. a. N° 3654/2013 r. Ha BAC, peweHune N2 11595/19.09.2011 r. no agm. 4. N° 75/2011 r. Ha
BAC.

29 PeleHune N2 12633/12.12.2007 r. Ha BAC no aam. a. N2 6127 / 2007. 1

30 CbrnacHo KOMTO PeBM3NOHHUAT JOKMAA Ce CbCTaBA OT PEeBU3NPALLNA OPraH Mo NPUXOAUTE HE NO-KbCHO OT 14 gHK
cnep M3TMYaAHETO Ha CPOKa 3a U3BbPLLIBAHE Ha peBM3usATa.

31 PeweHne N2 2331/04.03.2015 r. no agm. A. N2 5003 / 2014 r. Ha BAC ; PeweHune N2 5741/26.04.2011 r. no agm. A. N@
10383/2010r.Ha BAC
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e 1.2.Mpn BTOpaTa XmnoTtesa - cnep NPUK/IIOYBaHe Ha CPOKa Ca U3BbPLUEHUN AeNCTBUA
no cbbupaHe/npucbeanHABaHe Ha AOKa3aTesncTBa.

OpraHuTe No npuxoguTe B Te3n CJlyyan ca npegnpueny AencTBmA 3a CbbupaHe Ha HOBU
JOKa3aTencTBa WUAM NPOoBepKa Ha MpeacTaBeHMTE TakMBa OT Kanbonopatena cnep M3TUYaHe
CpoOKa Ha peBU3UATa, KaTo Hanpumep BpbuBaHe Ha WCKaHe 3a npeAcTaBAHE Ha JOKYMEHTMH,
HaCpeLHM NPOBEPKN Ha AOCTaBYMNLM, NPpUCbeanHABAHE Ha AOKa3aTesCcTBa NO BbpHATX OTFOBOPU
OT HaCpeLHNTE NPOBEPKM 1 Ap.

Tyk, 3a Aa npeueHMM AONYCTUMOCTTa U OTHOCMMOCTTa Ha Taka CbOpaHUTe foKa3aTencTBa,
TpAGBa Aa AbPXKUM CMeTKa U 3a ClieAHUTE NPUMEPHO N36poeHn obcToATeNncTBa:

1.2.1. CvbupaHeTo, NpoBepKaTa 1 NPUCbeaMHABaHE Ha AOKa3aTesicTBaTa NO MHULMATUBA

Ha OpraHuTe rno NPUXoAnTe NN e N/UNN Ha BPYTY YYaCTHULN B PEBM3MIOHHOTO NPOM3BOACTBO;
1.2.2. B Kow eTan Ha pPeBM3NOHHOTO MPOM3BOACTBO Ca CbOpaHW AoKasaTencTBata — B
nepuofa Ha n3TuyaHe CpOKa Ha peBu3nATa 1 n3gasaHeto Ha P nnn B nepuoga mexay P wn
PA;
1.2.3. [okasaTencreaTa ca CbOpaHM BbB Bpb3Ka C HanpaBeHO Bb3paxeHue cpewy PO nnu
NpeAcTaBeHN C Bb3paKeHNEeTo foKa3aTeNncTea ;
1.2.4. YctaHoBeHUTe ¢ PA 3agbmkeHMs camo Ha 6a3a Ha cbbpaHUTe M3BBH CpPOKa
floKa3aTencTBa v e, B csiydauTe B KouTo B Pl e HAMano npegnoxeHune 3a TaknBa 3afb/KeHWA
N T.H.
v Korato BbB Bb3paxeHueTo cpewyy P/l ca n3noxkeHu onnakBaHus u/vnmv npeacraBaHe
Ha HOBM fOKa3aTencTBa:

CbrnacHo pasnopeabata Ha un.117, an.5 ot [OIMNK peBM3npaHOTO NMue MMa NpaBo Aa
Hanpasu Bb3paxeHue 1 ga NnpeactaBy fokasaTtencrsa B 14-gHeBeH CPOK OT BpbyBaHe Ha P[], kato
aKoO TO3M CPOK He e foCTaTbyeH, TON MoXe Aa 6bAe yAb/KEeH NO MUCKaHe Ha NMLETO, HO He C
noseye ot 1 meceu. PeynpoyHO opraHbT MO NPUXOAUTE € ANbXEeH Aa 06CbAM HanpaBeHUTe
cpelly peBM3MOHHNA JOKNa4 Bb3parkeHUA 1 npeacTaBeHUTe JoKasaTencTaa.>

B Te3m cnyyam opraHuTe No npmxoguTe mMorat Ja U3BbpLuaT NpoBepKa Uin cbbrpaHe Ha HOBM
JOKa3aTeNCcTBa KaTo BpbuYaT Hanpumep MCKaHWA 3a npeactaBAHe Ha AOKYMEHTUM M MUCMEHMU
006ACHEeHMA Ha CbOTBETHUTE NNLA, MOCOYEHM KAaTO aBTOPW Ha AoKasaTencTBaTa (goctaBumuwm,
3aeMofaTenu, KOHTpareHTn U ap.) WM ce M3UCKaT OT CaMOoTo peBmsupaHo nuue. Cnepg Kato
cbbepat HeobxoaNUMMTE fOKa3aTENCTBA, OPraHnTe, KOUTO We nsgaaat PA, Ha ocH. un. 120, an.2 ot
JOMNK cnepgBa ga n3BbplaT 06CTOEH M CbBKYMNEH aHanu3 Ha BCMYKM AOKasaTesicTBa, CbOpaHu
KaKTO B CpOKa 3a M3BbpPLUBAHE Ha pPeBU3VATA, Taka N cnel nsgasaHe Ha PL. B PA cnepBa pa ce
N3n10XaT NoAPOO6HN MOTUBM OTHOCHO KpeaMpaHeTo Ha Te3n JokasaTtencTBa. CbaebHaTa npakTuka
npuemMa, 4ye Tasu npoueaypa € efHa rapaHuma 3a NPaBOTO Ha 3alMTa Ha CyOeKTa, B KOHKPETHMUA
Cnyyan ga mMoxKe ce 3ano3Hae C maTepuanute no ciyyas v Aa aHrakuvpa gokasatencrsa npegu
n3gaBaHe Ha UHAUBMAYaNHUA aAMUHUCTPaATUBEH aKT. LlenTa e owe B npeaBaputenHata ¢pasa fa ce
N34YNCTX CMOPHOTO OT 6€3CNOPHOTO N YCTaHOBABAHE Ha €BEHTYasIHW Pa3finymA B CTaHOBULLATA Ha
OpraHa no NPUXoAUTE M PEBU3MPAHOTO fMUe, Aann Te3n pPasNnuma ca OTHOCHO dakTute Wnu
OTHOCHO npaBonpunaraHeto. Mo TO3M HauMH 4ype3 AeNcTBMATa, U3BbPLWEHU B Tasn ¢asa,
CbLEeCTBEHO Ce yfleCHABa OpPraHbT, KOUTO M3fJaBa PEeBU3NOHHUA aKT, KakTO W OpraHbT Ha
aAMUHUCTPATMBHOTO obXanBaHe, a oTTam 1 cbaa.>®* BAC npuema B TbiKyBaTenHo pelueHne N2 5
oT 22.06.2015 r. no Tonk. A4. N2 4 / 2014 r., ye Npu Aeno3npaHn MUCMEHN Bb3pPaKkeHuA OT
peBusnpaHna cybekT cpewy dopmumpaHuTe C PEBUSNOHHUA [OKNag GakTUYeCKMm K MpaBHU
N3BOAM, N3JaTENAT HA PEBU3MOHHMA aKT He CaMo Ye He e 06Bbp3aH C TAX, a € ANbXKeH Aa rm
06cbaun, BeAHO C npeAcTaBeHUTe AOoKa3aTesncTBa.

324n.120, an.2, nsp. eTopo ot AOMNK
33 Buk. nucmo ¢ u3x. N23_4429/19.07.07 r. na HAN
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B apyro peweHne BAC oTuuTa, Ye peBu3MpaluMAT opraH cbbupa pAokasaTencrsa Ao
CpoOKa 3a U3BbplLUBaHe Ha peBU3UNATa, onpeAeneH B 3anoBeATa 3a Bb3/laraHe Ha cbujaTa, a
ypes3 Bb3paKeHUA Cpelly PeBU3MOHHUA AoKnag W npu obkanBaHe MO agMUMHUCTPATUBEH U
cbaebeH pef, PeBM3MPaAHOTO M 3a4b/IKEHO NNLE, MOXE U CllefiBa la aHraXunpa Takuea no noBoj
OCMOPBAHETO Ha CbLMNA B NOAKPENa Ha TBbpAeHMATa cu. **

BbB Bpb3ka C ropersnoXeHOTO, MOXe [a Ce Hanpasu M3BOA, Ye e JonyctMMmo fda 6bpaar
cbbrpaHn fokasaTencTBa BbB Bpb3Ka C HanpaBeHN Bb3paxeHua cpewly P n npunoxeHn B Ta3u
Bpb3Ka AOKa3aTeNCTBa, T.K. TOBA € B MHTepeC Ha 3a4b/IPKEHOTO Nnue 1 3all0TO Te3n JoKa3aTencTea
ce cbbMpaT MMEHHO BbB Bpb3Ka C HEroBM TBbPAEHMA N Bb3paXKeHWA 1 NpeacTaBeHn JOKYMEHTN.
De lege ferenda, c ornep curypHocCTTa Ha 3afb/lKeHUTe Nvua cnefBa Aa ce gage no-6orata
npaBHa pernameHTauMa B pasnopenbute Ha [JOMK, Kacaewun ponyctTMMocCTTa Ha
cbbupaHe/npuobLiaBaHe Ha JOKa3aTesCTBa, MpeACcTaBeHM BbB Bpb3Ka C Bb3parkeHneTo cpey Pl
NN cbbpaHmn OT OpraHNTe No NPUXOAUTE BbB BPb3Ka C TOBa Bb3parkeHNe foKa3aTeNcTBa.

v B cnyyaute Ha cbbupaHe M 06CbXAaHe Ha NUCMEHU OBGACHEHUA U AoKa3aTencrsa oT
TpeTn nuua, CbbpaHn cCfef Cpoka Ha peBu3nATa. ToBa Hal-4eCcTo ce CJlyyBa, KOrato B XoAa Ha
peBM3nATa Ca U3MCKaHN JOKYMEHTWN OT AOCTaBUMLM Ha PEBM3MPAHOTO fiMLe 1 Te I NpeacTaBAT
cnep M3TUYaHe Ha CpoOKa Ha peBu3MATa. AOMUHMUCTPATUBHATA NpakTMKa Npuv Te3u clyyan e ga
NoTBbpPXKAaBa PEBU3NOHHUA aKT, MPWU YC/IOBME, Ye opraHuTe no NpuxoamuTe ca aHanmsmpanu u
obcbannM Te3M HOBOHACTBLNUAM AoKasaTenctBa B PA 1 uye m3BoguTte, HanpaBeHW Ha 6as3a Ha
TeXHWA aHaNn3, KOPeCnoHAMpPAT C OCTaHanuTe.

Mma npousHacAaHe Ha BAC no cxogHW Ka3sycu, KaTto ce npuema, Ye HAMa CblecTBEeHO
npouecyanHo HapylleHue, T.K. OT CbbpaHMTe B Xofa Ha peBM3uATa goKkasaTencrsa no 6escnopeH
HauUMH e YCTaHOBEHO, Ye MO CMeTKMTE Ha NNUEeTO ca MOoCTbMABanM CymMu OT TpeTuTe nuua, a
N3NCKaHNTe OBACHEHUA OT TPEeTW Nuua MMaT 3a Len M3ACHABaHEe Ha OCHOBAHMETO 3a TAXHOTO
nosy4yaBaHe, KaTo B AOMbJ/IHEHNE € MOCOYNI, Ye Hecna3BaHe Ha yctaHoBeHuTe B un. 114, an. 1 mn 2
ot [OlMNK cpokoBe ce oTpa3sBaT eAMHCTBEHO Ha FOAHOCTTa Ha CbOpaHUTe cnef U3TUYAHETO Ha
CpoOKOBeTe foKa3aTesicTBa. TAXHOTO Hecna3BaHe He CbCTaB/iABAa CAaMOCTOATENIHO OCHOBaHMe 3a
OTMAHA Ha PEBU3MOHHMA aKT, @ B KOHKPETHMA C/lyvyal e OT 3HayeHue, Ye He € Bb3NpenATCTBaHO
NPaBOTO Ha 3aWuTa Ha PEBU3NPAHOTO NMLE M Ha Bb3MOXKHOCTTAa My fAa nojage Bb3pakeHue
cpelly peBM3MOHHMA JOKNaj, CbOTBETHO Xanba cpely PA, KaTo cpoKkoBeTe 3a TOBa 3ano4saT Aa
TekaT OT AaTaTa, cefBalla gataTa Ha BpbuBaHe Ha CbOTBETHMA aKT, @ He OT AaTaTta, Ha KOATO e
cnepnBano ga 6baat u3ganeHn.’’

B pgpyro peweHne 27.04.2018 r. no agm. a. N° 792/2017 r. ABMUHUCTPATMBEH CbpA-
Benuko TbpHOBO npuema, ye TBbpAEHMATA Ha KanbonopaTtend, ye cieq M3TUYaHE CPOKa Ha
peBM3NATA Ca N3BDPLUEHN HACPEeLHN NPOBEPKM, CbAbT HaMUpPa 3a HEOCHOBATENHU, AOKOKOTO
BUAHO OT W3roTBEHUTE MPU M3BDBPLUEHUTE HACPELHN MPOBEPKM UCKaHUA e, Yye CbluTe ca
n3gageHu npean n3TnuyaHe Cpoka Ha pesmsnaTa. OT gpyra CTpaHa, C apryMeHT 3a No - CUIHOTO OT
un.155, an. 3 ot JOMK, HAma npeyka HUTO M3paTenuTe Ha PEBUSMOHHUA aKT, HUTO
pewaBalWMAT opraH Aa Ccbb6bupaT M LEHAT HOBM /HOBOHACTBNWUAU WAM HOBOOTKpUTU/
AOKa3saTeNcTBa, CTUra Te fja ca pesieBaHTHMN 3a CNOPHUA NpeagmerT.

B agMuMHMCTpaTMBHaTa MpakTMka ce npuema 3a [AOoNyCcTUMO CbOMpaHeTo U
npucbeanHABAHETO Ha AOKa3aTencrBa cfef M3gaBaHETO Ha PEBM3NOHHUA JOKMNag U npeau
n3gaBaHeTO Ha PEBU3MOHHMA aKT, a AeNCTBMATA, NpeanpueT OT opraHUTe no NpMUxXoguTe B Tasu
Bpb3Ka He NpeAcTaBnABaT HapyLleHne Ha npouecyanHuTe npasuna no JOTIK.

34 PeweHue N211089/29.09.2009 r. no agm. A4. N2 5885/2009 r. Ha BAC
35 Pewwenmne N2 6178/09.05.2014 r. Ha BAC
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PelwaBawmAT opraH npuv agMMHUCTPATUBHO ObGXKanBaHe AMPEKTOpPbT Ha aAuvpekuuwa OLOr
OTMEHA 1 BPbLUa 3a HOBa peBn3nA®® B ClyyaunTe, B KOUTO OpraHuTe No npuxoauTe, nsganu PA, He
ca obcbaunm M He ca  MOANIOXKMAM  Ha  OOCTOeH aHanM3 U CbMOCTaBKa
npeacTaBeHNTe/CbOpaHN/NpUCbegNHEHN U3BBH CPOKa Ha PEBM3UA JOKa3aTeNcTBa C ocTaHanuTe
CcbbpaHu B X0fa Ha peBM3MATa fOKa3aTesICTBa, HUTO ca NpeanpueT AOMbAHUTENHN NPOBEPKM B
Tasn Bpb3Ka.

BbB Bpb3Ka ¢ npaBomowmaTa ¢ no un.155, an. 3 ot JOMNK pelwaBalymnAaT opraH moxe ga
npeanpueme akTMBHU AeNCTBMA 3a CbOMpaHe Ha HOBM JOKa3aTesICTBa BbB BPb3Ka CbC CbbpaHuTe
N3BBH CpaKka Ha peBu3uA. B Te3n cnyyan gupektopbT Ha anpekuma OOl Tpabea 3agbmKUTENHO
B PELUEHNETO CU Aa U3MT0XKM AOMbIHUTENHN MOTUBW MO OTHOLLIEHME Ha GaKTUTE N KOHCTaTauuuTe,
o6ekTMBMpaHM B npouecHna PA un cbbpaHMTe HOBM [OKa3aTesicTBa, KaTo KonmuAa oOT
HOBOCBHOpaHMTE JOKa3aTeNicTBa Ce BPbYBaT Ha XanbonoaaTens, 3aeHo C peLleHneTo.

v' B cnyvanTe, B KOUTO 3ab/IKeHNETo, onpeaeneHo ¢ obxansaHua PA, ce onpegens no
OCHOBaHME M pasMep CaMoO 6b3 OCHOBA Ha CbOpaHWTE B HapylleHWA Ha npasuiata 3a
cbbupaHe Ha fOKa3aTeNCTBa B CpoKa Ha peBu3mATa, BAC oTMeHA akTa C MOTMBY, Ye HeCrna3BaHeTo
Ha CpOKoBeTe, pecn. Ha ycTaHoBeHaTa npouegypa no un. 114 ot JOMNK pedbnektnpa BbpXy
3aKOHOCHOOPA3HOTO OCbLeCcTBABAHE Ha MPaBOMOLWMATA Ha pPeBM3UpaLUTE OpraHu Mo
npuxoamMTe M Ha rogHOCTTa Ha CbOpaHWTe AOKa3aTencTBa B agMWHUCTPATUBHOTO MPUXOAHO
npowu3BoacTBo. [1peueHKaTa B clyyas, He ce Bmsae oT $paKTa, ue TA ce nNpasBu e peanmsnpaHe Ha
¢dazata No nsgaBaHe Ha PEBU3NOHEH AOKNa4 M Bb3MOXHOCTTA NPU NOAAaBaHe Ha Bb3paXkeHua no
NnoBOJ Ha Cbluma Aa 6baaT NpefacTaBeHn 1 ApYrn AoKasaTencTBa. ToBa ce 060CHOBaBa OT caMuTe
npaBuna, ypeaeHn B agMMHUCTPATMBHOTO NPOU3BOACTBO, @ UMEHHO, Ye peBM3NpaLLMAT OpraH
cbbupa OoKasaTencrBa JO CPOKa 3a M3BbPLUBAHe Ha peBuU3MATa, onpefeneH B 3anoBeATa 3a
Bb3/laraHe Ha CbllaTa, @ Ype3 Bb3paxkeHUa Cpelly PeBM3VMOHHUA AOKIaa 1 npu obxansaHe no
aAMUHUCTPaATMBEH N CcbaebeH ped, pPeBU3NPaHOTO U 3adb/PKEHO Nvue, MOXe K cneABa fAa
aHraxupa TakmBa MO MNOBOA OCMOPBaHETO Ha CbluMA B MoAKpena Ha TBbpAeHuATa CW.
HapywaBsaHeTo Ha Te3n npaBuna He OOOCHOBaBa HAM-TEXKUAT MOPOK Ha Ww3gageHus
aAMVHUCTPATUBEH aKT, @ MMEHHO HeroBaTa HULOXXHOCT, HO popMMpa HeroBaTa YHMLLOKaeMOCT,
pecn. He3aKoHOCbobpa3HOCT. B npouecHnA cnop 3agb/KeHNETo, onpeaeneHo ¢ o6XanBaHus
PA, makap n gOonbAHUTENHO, Ce onpeAens Mo oCHoBaHMe U pasMep caMO Bb3 OCHOBa Ha
cbb6paHunTe B HapyLIeHNA Ha NpaBuiaTa fJoKasaTesncTBa, KOMTO ce ABABAT HerogHu, nopaamn
koeTo BAC otmeHA o6xxanBaHua PA.Y

2. Cbb6upaHe Ha p[oKasaTeNCTBa B MNepumoAa Ha CnNMpaHe Ha PEeBU3NOHHOTO

Npou3BOACTBO

Mpwv CNPAHO PEBM3NOHHO NPOV3BOACTBO OPraHUTE MO NPUXOANUTE He CefBa Aa M3BbPLUBAT
HVKAKBW NpouecyanHy AeNcTBMS Mo CbbupaHe Ha fokasatenctBa. OT gpyra cTpaHa obaue,
npeaBua pPasBUTMETO Ha CbAebHaTa MPaKTMKa Npe3 rogvHuTe, KOSITO Aomnycka CbOvpaHeTo Ha
HOBW jOKa3aTeNICTBa JOPY B CbAEOHOTO NPOU3BOACTBO MO OCMOPBaHE Ha 3aKOHOCHbOOpPa3HOCTTa
Ha PEBM3NOHHUA aKT (KaKTO npef aAgMUHWUCTPATUBHWUTE CbAWIULIA, Taka M npen BbpxoBHuA
aAMVIHUCTPATMBEH CbA), U AOKONKOTO CbOpaHUTe fOKa3aTeNCTBa Ca OTHOCMMU KbM MpeameTa Ha
[ENOTO, CbAbT HAMUPA, Ye Te He cleaBa Aa 6baaT M3KIIOYEHM OT JOoKasaTencTBaTa, a cefBa aa
6bAaT NpeueHeHn NOOTAENHO 1 3aeAHO C OCTaHaNMUTe CbbpaHy JoKasaTencTea.®

36 Ha ocH. un.155, an.4 ot IONK

37 PeweHne N211089/29.09.2009 r. no aam.a. N2 5885/2009 r. Ha BAC; PelweHne N2 9882/01.07.2013 r. no aam.a.Ne
10086/2012 r. Ha BAC

38 PelweHmne N2 308/ 12.02.2016 1. no agm.a.N° 2303/2015 r. Ha AAMUHUCTPATUBEH CbA - lnoBaue
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IV.13BO AU

KoHcTaHTHa e cbaebHaTta npaktvka Ha BAC, ye nsbpLuBaHETO Ha nNpoLlecyanHu 4encTBuA
OT CTpaHa Ha peBuM3MpalnTe oOpraHM M3BbH cpokoBeTe no un.114 ot [OIK, He Boan Ao
HULWOXHOCT Ha PA, a O He3aunTaHe Ha JOKa3aTe/iCTBeHaTa Cua Ha CbbpaHuTe cnef CpokKa Ha
peBu3MATa AOKasaTencTBa, CbOTBETHO W Ha nocneanuymte OT W3BbPLUEHW OT OpraHuTe no
npuxoguTe npouecyanHn genctsna. Kato gonbnHuteneH motns BAC B TakmBa crlyyan Nocousa,
ye cbrnacHo un. 160, an. 1 ot [OMK, cbabT, pasrnexgaly kanbata cpelyy PA, e cba no cblyecTso,
T.e. TON e ONbXKeH Aa pasrnefa v pewmn cnopbT OTHOCHO Ab/PKMUMOCTTa Ha onpegeneHute ¢ PA
JaHDUYHM 3ab/KEHUA NO CbLIECTBO M C pelleHneTo Cn ga oTmeHn PA mnn ga ro nsmeHu, ako
npueme, 4ye C HEro He3akoOHOCbOOPA3HO ca onpeaeneHn AaHbYHN 3aA4bIKEHUA UK fa OTXBbPAN
»anbata cpewly ¢ PA KaTo HeoCHOBaTesHa, ako npueme, Ye PA e 3akoHoCbobpa3eH. MNopaan Tasu
npuvyMHa TOMW He MoXe fAa oTtMeHn PA, nopagu ponycHatu CblecTBeHUM HapylweHuA Ha
npouecyanHute Hopmn, cbabpxawm ce B [OOMNK v pernameHTMpaw peBU3MOHHOTO
NPON3BOACTBO, U Aa BbpHE NpennckaTa Ha opraHa no NpuxoauTe CbC 3ab/KUTENHM YKa3aHWA No
TbH/IKyBaHETO 1 NpuiaraHeTo Ha 3akoHa.*

Mpwv n3BbpLIEHNA aHann3, ce OTYNTa, Ye B NOBEYETO C/lyyan CbAbT He U3KII0YBA U3PUYHO
rogHOCTTa Ha CbOpaHuUTe crep M3TUYaHe CpoKa Ha peBU3nATa AoKasaTencTBa. Kato npuuymHa 3a
MbAHaTa WM YacTMYHA OTMAHA He e CbOMpaHeTo U/Unu NpuobLLaBaHETO Ha fOKa3aTencTBa cniej
CpOKa Ha peBuM3MATa, a AOMyCHaTW ApYyrM npouecyasHW HapyleHUA WA HapyweHWA Ha
pa3nopeabn Ha maTepuanHUA 3akOH, KaTo HanpuMep: HefoCTaTbYyHO M3ACHeHa ¢akTnyecka
06CTaHOBKa; /IMMNCa Ha MOTMBM MO OTHOLIEHME Ha GaKTUTe M KOHCTaTauumte, 06EeKTMBMpPAHU B
npouecHna PA un cbbpaHuTe HOBWM [OKa3aTencTBa U M3NOXKeHUTe Bb3pakeHusa cpewy P[;
HenpaBWUIHO oOnpefeneHa AaHbyHa OCHOBA /Ab/Kalla ce Ha HenpaBwiHaTa npeueHka Ha
cbbpaHuTe B X04a Ha peBU3MATa U CbOpaHM M3BBH CpOKa AoKasaTencTBa/, HecbobpassABaHe C
nHctutyTa Ha CMO u T.H. B noBeveTo cnyyan o6kanBaHUTE PEBU3NOHHM akTOBE Ca OTMEHEHU U
M3MEHeHN TMopaan pasMyHMTE KOHCTaTauMm Ha CbAa MpW  CbBKYNMHMA aHanu3 Ha
[lOKa3aTencTBaTa, BKIIOYNTENTHO U Ha Te3n, CbOpaHn/MpUcbeanHEHN OT OpraHnTe No NPUXoUTe
N3BbH CPOKa Ha M3BbPLUBAHE Ha pPeBU3MATA UKW NPeacTaBeHM OT NMUETOo cnel nsgasaHe Ha P w
aHraXknpaHuTe OT Hero B Xxofa Ha CbAebHOTO NPOM3BOACTBO fOKa3aTeNCTBa.

3% PelweHmne N2 10976/06.08.2012 r. no agm. 4. N2 9534/2011 r. Ha BAC
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AAMUHUCTPATUBHO INPABO U INMPOLEC

HE3AKOHHO CTPOUTEJNICTBO U KYJITYPHU LEHHOCTU

n. ac. a-p bosaH lNeoprunes
LjeHmwp no ropuduyvecku HayKu
bypeacku ceobodeH yHusepcumem

Pesiome

TepumopuanHomo ycmpoticmeo Ha P beneapus ce no04uHA8a Ha Komnsiekc om npasuna. Te
ce co0vpXAM 8 pA3UYHU HOPMAMUBHU AKMOBe — 3aKOHU, NOO3dKOHO8U HOPMAMUBHU akmose,
cxeMu u njaHose om pasau4yHa cmeneH. CveniacHo 6v/12apcKomo 3aKkoHo0amesicmeo Mo2am 0a ce
U38bpWBAM BCUYKU BUOOBE CMPOEXU CAMO dKO Ca pdaspeweHu U Cbomeemcmeam Ha
usuckeaHusma Ha 3YT, n003aKkoHo8UMe aKmo8e KoM He20 U Ha npedsux0aHuama Ha noopobHume
ycmpoucmeeHu nJIaHo8e, KAKMO U K02amo ce npumexasd Cb0OmMeemHomo 8ewjHo npaso.

Camomo ypexoaHe Ha Mamepuama Ha He3aKOHHOMO CMpPOUMe/ICMB0 03HAYAsd, Ye Moea e
obwecmeeHo AssieHUe, KOeMO UMd mpdeH xapakmep u mpa6ea 0a ce cv30ade npasHa ypeoba,
KOAMO pe2ysiupa ceomeemHume omHoweHus. HesakoHeH moxe 0a 6v0e ysan cmpoex, ysan obekm
u/lu camo 4yacm om Hezo. HesakoHeH e u cmpoex u3epaodeH 6e3 0a e cvenacysaH ¢ HayuoHanHusa
UHCMUMym 3a HeOBUXUMO KYJIMypHO HAC/IeOCMB0 UJIU CbC CbOmMeemHama obwuHa, Ko2amo ce
OMHACA 3a 3awWumeHuU mepumopuu, C8bp3aHU C 0NA38aHe HA KYJIMYypHOMO HAC/1e0Cmeo npu
ycnosuama u no pedd HA 3aKoHA 3d KyJIMypHOMO HaAcaeocmeo. Toea ce omHaca 3a He08uUXumu
namemHuyu HAa KyJimypama u 3a Cmpoexu 8 mexHume 2paHuyu U oxpaHumesiHume UM 30HU.
3akoHume 3a ycmpolcmeomo HA mepumopusmd, Haped ¢ ypedbama HA He3aKOHHOMO
cmpoumesicmeo, ce30asam npasusa u 3a ypeoba Ha nocsieduyume om moed AgseHue.

Knro4oeu dymu: mepumopuadsiHo ycmpoucmeo; He3aKOHHO Cmpoumesicmeo; Ky/imypHoO
Hacneocmao; KyJimypHu yeHHocmu

ILLEGAL CONSTRUCTION AND CULTURAL VALUES
by Assistant Boyan Georgiev, PhD

Abstract

Bulgarian spatial planning is submitted to complex of rules. They are contained in varied acts -
laws, regulations, schemes and plans. According to Bulgarian legislation, all types of constriction are
allowed provided that they are permitted and are in compliance with the requirements of the Spatial
Planning Act, its regulations, the provision of the specific land development plans and when the
corresponding right in rem exists.

The arrangement of the matter of illegal building itself means that this is social appearance
with a lasting character and it should be created legal organization which will regulate the relative
relations. lllegal might be an entire construction, an entire site or a part of it. lllegal is as well a site
which has been built without an agreement by the

National Institute of Immovable Cultural Heritage or by the corresponding municipality when it
is referred to some protected territories which are related to protection of the cultural heritage
according to the rules of the Law for the cultural Heritage. This is referred to immovable cultural
monuments and for constructions in their borders and protected zones.
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The laws for spatial planning together with the arrangement of illegal building create rules as
well and for organization of the results of this occurrence.
Key words: spatial planning; illegal building; cultural heritage; cultural values

TepuTOpMaNHOTO YCTPOMNCTBO Ha P bbnrapusa ce nogumHABa Ha KOMMEKC OT npasBuna. Te
ce CbAbpKaT B pasINyHM HOPMATUBHM aKTOBE — 3aKOHW, NMOA3AKOHOBM HOPMATUBHM aKTO-BE,
CXeMW W NfaHoBe OT pa3nnyHa cteneH. CamoTo ypexaaHe Ha maTepuATa Ha He3aKOHHOTO
CTPOUTENCTBO O3HaYaBa, Ye ToBa e 06LeCTBEHO ABMIeHMe, KOETO MMa TPaeH XxapakTep 1 TpabBa aa
ce paboTu Bbpxy NpaBHa ypenba, KOATO Ja perynvpa CbOTBETHUTE OTHOLEHUA. ToBa ABNeHMe
MOYTN BMHArn Hapylasa NpUpoAHaTa cpefa, 3arpo3fBa apxXMTEKTypHUA OONUK Ha HaceneHuTe
MecCTa, Npeyn Ha TAXHOTO NJIAaHOBO Pa3BUTME, BIOLIABA YC/IOBMATA 3@ XMBOT M NpeBpbLUa Lenu
MECTHOCTM B CTUXMMHO M 6€3nnaHoOBO Bb3HUKHaNW noceneHva. B mHoro cnyyam To 3acara u
JINYHUTE NHTEPECK Ha rpakaaHUTe U Cb3faBa Mexay TAX KOHQMKTHU NONIOXKeHMWA, BOAELWN A0
Hecna3BaHe Ha YCTaHOBEHMA NpaBeH pefd. He3akoHHOTO cTpouten-cTBo B bbnrapua ce paspacHa
KaTo ecTeCcTBeHa nocsiegnua OT NPOMeHeHaTa MKOHOMNYECKa KOHIOKTYPA, KOATO B CTPEMEX KbM
neyanby MOATUKHA MHOro Ou3MUYeckn ” pUaANYEeCKM nMua fda TbpcaT Obp3vHa npu
N3rpaxxgaHeTo U peanusauusTa B CTPOMTENICTBOTO C LieN YCBOSIBaHE Ha W3rogHW KpeauTtn u
3aBOIOBAHETO Ha Ma3apu B MMOTHMA 6usHec. Ho npaBHaTa cucTema TpAbBa da ce cTpemu Ada
M3rpagn KOMMIEKC OT MepKW, 3a Aa Ce OrpaHMyaT OTK/IOHEHMATa OT YCTaHOBEHWTe MpaBuna,
KOUTO BOAAT 4O M3BbPLUBAHETO HAa HE3aKOHHO CTPOUTENCTBO.

CbrnacHo 6bArapckoTo 3aKOHOAATENCTBO MoraT fa Ce W3BbpLBAT BCUYKM BuAoOBe
CTPOEXM CaMO aKo Ca pa3pelleHn 1 CbOTBETCTBAT Ha M3UCKBaAHMATA Ha 3aKOHa 3a YCTPOWMCTBO Ha
TEPUTOPUATA, MOA3AKOHOBUTE aKTOBE KbM HEro W Ha nNpeaBMKAaHMATAa Ha NoppobHuTe
YCTPONCTBEHM MNAaHOBE, KAaKTO M KOrato ce nputekaBa CbOTBETHOTO BelHO MnpaBo. M oTTyK
He3aKOHHM Le O6bAaT Te3n CTPOeXM, KOUTO Ce M3BbPLBAT B HapylleHMe Ha AencTBalyuTe
pa3nopenbu Mo NpoeKTUpaHe, CTPOUTENCTBO W MNAHOBO W3rpaxpgaHe Ha TeputopuATa.
MOHATUETO HE3AKOHEH CTPOEX CbLUECTBYBa B MPAKTMKaTa U B OGEKTMBHOTO MPaBO U € MHOro
WNPOKO pPasnpoCTPaHEHO, KaTo HUTO agMMHUCTPaUMATa, HUTO MpaBHaTa CUCTEMA, HUTO
06LWecTBOTO € B CbCTOAHME Aa ce npebopu ¢ TOBa ABMEHME, Ha TO3M eTan Ha paBMTUe Ha HawaTa
AbprkaBa.

OT BewHoMNpaBHa rneHa To4ka B. [leTpoB pa3rne)kga He3akKOHHUA CTPOEX KaTo HeABMXKKMMa
Bel, uMATo 6bhela cbaba BbB BpEMeTO 3aKOHBT TpAOBa Aa onpeaeny — Uan Kato pasnopean ga
6bae NpemMaxHaT, UK KaTo Mpu3Hae Npu onpepeneHn B 3aKOHa YC/I0BUA W pef NpaBoTo M Ha
CblUeCTBYBaHe, 3a [ja 3a[10BOJIABA YOBELLKN HYKAN CbOOPA3HO C eCTECTBEHOTO 11 NOTPeObUTENCKO
npegHasHayeHwue.!

B 3akoHa 3a TepUTOPMANHOTO W CENULLHO YCTPOWCTBO W B MpPaBWUIHMKA 3a HEroBOTO
npunaraHe HAMalle onpeaeneHne 3a He3akoOHEH CTPOeX. 3aKOHDBT 3a YCTPOWCTBO Ha TepuTopusaTa
Hanpasu onuT da AedvHMpPa NMOHATUETO ,HE3aKOHEH CTpoex” - CTPoeX WAM 4YacT OT Hero e
He3aKOHEeH, KoraTo ce 13BbpLLBa:

1. B HECHOTBETCTBME C NPeABMKAAHNATA Ha AeNCTBaLMA NoapobeH YCTPONCTBEH NaH;

2. 6e3 0fo06pPEHN MHBECTULIMOHHM NPOEKTN 1/unn 6e3 paspelueHne 3a CTPoeX;

3. NpY CbLECTBEHN OTKIOHEHUA OT ofobpeHnA MHBECTULMOHEH MPOEKT, KOUTO Hapy-
WaBaT NpeABMXAaHNATa Ha AencTBalmMA noapobeH yCTPONCTBEH MaH; HapyLwaBaT N3MCKBaHUATA
3a CTPOUTENCTBO B TEPUTOPUM C 0COBEHa TePUTOPUANTHOYCTPOMCTBEHA 3alyUTa UK B TEPUTOPUN
C peXMM Ha NMpeBaHTMBHA YCTPOMCTBEHA 3alyMTa; Ca HeCbBMECTMMM C npedHa3HauyeHUeTo Ha

'MeTpos B. YcTpoiicTeo Ha TeputopusaTa, C., 2004, c. 526.
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TepuTOpu1ATa; HapyLLaBaT CTPOUTENIHMUTE NpaBuia U HOPMATUBM, TEXHNYECKUTE, TEXHONOTMYHUTE,
CaHUTAPHO-XUTNEHHUTE, EKOJTOTMYHUTE U NPOTUBOMNOXKAP-HUTE N3NCKBaHWS;

4. CbC CTPOWUTENHW MPOAYKTW, HECbOTBETCTBAWM Ha W3WCKBAHWUATA, onpeaeneHn
CbC 3aKOHa 3a TeXHNYECKMTE U3NCKBaHNA KbM NPOAYKTUTE, U C HapeabaTa KbM CbLYMA 3aKOH, NN
B HapyLlUeHne Ha NpaBuiaTa 3a U3MbJIHEHNE Ha CTPOUTENHUTE N MOHTa)KHUTe paboTu, ako ToBa ce
OTpa3fBa Ha KOHCTPYKTMBHATa CUIypHOCT 1 6€30MacHOTO NOM3BaHe Ha CTpoeXa N € HEBb3MOXHO
NpUBEXAaHETO Ha CTPOEeXa B CbOTBETCTBUE C M3MCKBAHMATA Ha TO3U 3aKOH;

5. npy Hanuuue Ha BNA3bBA B CMNa OTKa3 3a M3JaBaHe Ha OUeEHKa 3a MbJIHOTaTa W
CTPYKTYPHOTO CbOTBETCTBME Ha UHXKEHEPHUTE N3UNCTIEHUS;

6. B HapyleHVe Ha W3MCKBaHMATA 3a CTPOUTENICTBO B TepuTopumn C ocobeHa TepuTto-
pPUanHOYCTPOMCTBEHA 3aLUMTa UK C PEXNM Ha NPeBaHTUBHA YCTPOMCTBEHA 3aLnTa.

CTpoexu moraTt Aa ce M3BbpLUBAT CaMO aKo ca pa3pelleHn cbrinacHo 3YT. Pa3pelweHne 3a
CTPOEX Ce 13aaBa OT MMaBHUA apPXMTEKT Ha o6LWMHaTa. Pa3pelueHne 3a cTpoex ce usgasa ot: 1.
06nacTHUA ynpaBuTen - 3a 06eKTU Ha TexHnYeckaTa MHGpPaCTpyKTy-pa C 06xBaT NoBeye OT efHa
0o6WMHa 1K 3a 06EKTU C PEervoHanHO 3HauYeHune; 2. MMHUCTbpPa Ha PErmoHasIHOTO Pas3BUTME W
6naroycTponcTBoTo - 3a obekTn C obxBaT noBeye OT eAHa o6nacT, ob6eKT! C HaLMOHANHO
3HayeHne N/MNN HauMOoHaNHM 06eKTK, penybnnKaHCKMTEe NbTULLA, XKEeNe30NbTHUTE MarucTpani un
KenesonbTHUTE NMHUK; 3. MUHUCTbPA Ha OTOpaHaTa, CbOTBETHO OT MUHUCTbPA Ha BbTPELHUTe
paboTun, oT Nnpeacepatens Ha [bpxaBHa areHUuunA "HaymoHanHa curypHocT" unm ot npeacepatens
Ha [bpxaBHa areHuma "Pa3sy3HaBaHe", KoraTo ce oTHacA 3a OOeKTU Ha Ta3u areHuusa - 3a
cneynanHuTe o6eKTu, CBbp3aHn C OTOpPaHa-Ta U CUFypPHOCTTa Ha CTpaHaTa.

Pa3pelueHneTo 3a CTpoeX ce 13aaBa Ha Bb3/10XKUTENA Bb3 OCHOBA Ha 0400peH TeXHNYECKN
nnn paboTeH MHBECTULMOHEH MPOEKT, KOraTo TakbB Ce U3NCKBa. Pa3spelueHneTo 3a CTpoex ce
n3gaBa eqHOBPEMEHHO C 0A06pABaHETO Ha MHBECTULIMOHHUA NPOEKT, KOraTo TOBa € MOUCKaHO B
3aABneHneTo. PaspelleHne 3a CTpoex Ha 06eKTM B 3alUTeHM TepuUTopuM 3a OMa3BaHe Ha
KyNTYPHOTO HacneAcTBO Ce M3fJaBa Npuv CnasBaHe pa3snopefbute Ha 3akoHa 3a KYNTypHOTO
HacnencTBo. Pa3pelleHneTo 3a CTpoeX ce n3aaBa B 7-AHEBEH CPOK OT MOCTbMNBA-HE HAa MUCMEHOTO
3aABNeHNe, KOrato MMa ofobpeH WHBECTUUMOHEH NpPoeKT. PaspelleHMe 3a HOB CTPOEX B
HeaBVXUM UMOT, B KOMTO CbLLeCTBYBa HE3aKOHEH CTPOEX, He Ce U3fjaBa Ha NMLETO, N3BBbPLINIO
HEe3aKOHHMA CTPOEeX, OKATO CbLMAT He 6ble NpemMaxHaT UK y3aKoHeH. 3agaHMeTo 3a 3alunTeHn
TepUTOpPMM 3a OMasBaHe Ha KYNTYPHOTO HaCNefCcTBO Ce CbriacyBa Npu yCsioBMATa M NO pefa Ha
3aKOHa 3a KyNTypHOTO Hac/ieacTBo.

TpabBa pga ce oTbenexu, ye M paspelleHNTe MO YCTaHOBEHUA pel W U3NbJIHABaHW B
CbOTBETCTBME CbC CTPOUTENIHUTE KHUXKA CTPOEXM MOraT [a Ce OKaXkaT HEe3aKOHHM, Korato
AAMUHUCTPATUBHUAT aKT 3a TAXHOTO paspellaBaHe W M3rpaxhaHe e He3aKoHOCbobpaseH u
HEeroBMAT NpPaBeH HeJOCTaTbK He MOoXe fJa 6bAe nonpaBeH MK oTcTpaHeH. C OTMEHAABAHETO Ha
MOPOYHMA aAMEHEeCTPaTMBEH aKT CPOeXuTe CTaBaTa HE3aKOHHW OT CaMMA MOMEHT Ha
N3NbIHEHNETO UM Bb3 OCHOBA Ha Hero.?

HauyanHnkbT Ha [npeKumaATa 3a HauMoHaneH CTPOUTENEH KOHTPO WX YMbAIHOMOLLEe-HO OT
Hero ATbXXHOCTHO NNLEe C MOTMBMPaHa 3anoBes cnvpa U3NbiHEHMETO 1 3abpaHsaBa 4OoCTbNa Ao
CTPOEX WA A0 YacT OT CTPOEX OT MbpBa A0 TPeTa KaTeropusa, KOMTO Ce ABABA HE3aKOHEH KbM
MOMEHTa Ha M3BbPLUBAHETO MY, BKITIOUUTENTHO N CTPOEXMW, KOUTO Ce U3rpak-aaT 6e3 cbrnacyBaHe
¢ MMHMCTepCTBOTO Ha KynTypaTa Npu YCI0BMATa U N0 pefa Ha 3akoHa 3a KyNTypHOTO HacleacTBo
- 32 HeIBWXKMMM KYNTYPHU LLEHHOCTW 1 3@ CTPOEXKMN B TEXHUTE FPaHMLM 1 OXPAHUTENHUTE M 30HMU,
KOraTo TOBa Ce M3MCKBa MO pefa Ha TO3M 3aKOH.

2 Cokepos J1., E. MNeHes, M. KOHCTaHTMHOB, TepUTOPMANTHOYCTPONCTBEHO NIaHNPaHe 1 CenuLyHo usrpaxaaxe, C., 1981,
c. 359.
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Ob6cToATencTeata CBbp3aHM C HE3aKOHHOTO CTPOUTENCTBO Ce YCTaHOBABAT C KOHCTATMBEH
aKT, CbCTaBeH OT OpraHuTe Ha lupekumaTa 3a HauMoHaneH cTponTeneH KOHTPOon. KOHCTaTUB-HUAT
aKT ce BpbYBa Ha 3auHTepecyBaHWUTE AnNLA, KOUTO MoraT fa NofafaTt Bb3pakeHuA B 7-AHEBEeH
CpOK. 3anoBeATa 3a CrnvpaHe ce u3gaBa B TPUAHEBEH CPOK OT M3TUYAHETO Ha CpoOKa 3a
Bb3parkeHue. TA 3a4b/IKMUTENTHO CbAbPXKa N yKa3aHWA 3a OTCTPaHABaHE Ha NPUYNHUTE, OBENN A0
CNUpaHeTO Ha CTPOMUTENCTBOTO, U CPOKOBETE 3a TAXHOTO M3MbfiHeHue. [Mpn HeobxogMMocCT ce
pa3nopexia ocBoboxaaBaHe Ha CTpoeXa 1 Ha CTpouTeNnHaTa niowagka oT Xopa 1 MmexaHu3auums,
KakTO M MNpeKbCBaHe Ha 3axpaHBaHETO C efleKTpuyecka M TOM/IMHHA eHeprus, Boja W ras.
3anoBefTa ce U3nNb/HABa He3abaBHO. CTPOMTENCTBOTO, CNPAHO CbC 3anoBed, MoXe Aa NPOAbITKM
C pa3pelleHne Ha OpraHa, KOUTO A e m3fgan, cleq OTCTpaHABaHe Ha MNPUYMHUTE, AoBenu [0
cnnpaHeTo my. Cbc 3anoBefiTa 3a CnmnpaHe no ce 3abpaHaABa JOCTb-NbT JO CTPOEXa.

lNpn KoHCTaTMpaHe Ha CTpPoeX OT MbpBa A0 TpPeTa KaTeropus, He3akoHeH Mo CMUCDH/a Ha
un. 225, an. 2, opraHute Ha [upeKkuuATa 3a HaUWOHaNeH CTPOMUTENeH KOHTPON CbCTaBAT
KOHCTATMBEH aKT, KOWTO Ce BpbYBa Ha 3avMHTepecyBaHUTe nuMuUa, KOUTO MoraT Aa nogagar
Bb3pakeHuA B 7-AHeBeH CPOK. 3anoBefTa 3a CrvpaHe Ha He3aKOHHWUA CTPoeX ce m3fgasa oT
HavanHuKa Ha [lnpekumaTa 3a HaUuMOHaNeH CTPOUTENEH KOHTPO UAN OT YNbIHOMOLLEHO OT Hero
ONbXHOCTHO fvue B TPUAHEBEH CPOK OT M3TMYAHETO Ha CpoKa 3a Bb3pakeHuAa. KoraTto
HapPYLINTENAT € HEM3BECTEH, KOMNUA OT KOHCTAaTUBHUMA aKT 1 OT 3anoBefTa Ce NOCTaBAT Ha CTpoexa
1 Ha onpepeneHnTe 3a TOBa MecTa B CrpagaTa Ha obLunHaTa, panoHa Unmn KMeTCTBOTO.

KmeTbT Ha obwmHaTa MAM ynbJHOMOLWEHO OT HEero AbXKHOCTHO Nvue C MOTUBMpPaHa
3anoBeq crnvpa M3nNb/HEeHMEeTO 1 3abpaHABa AOCTbMNAa A0 HE3aKOHHW CTPOEXWU UM A0 4acTu OT
CTPOeXW OT YeTBbPTa A0 WecTa KaTeropus.

HayanHukbT Ha [npeKkumaTa 3a HauMoHaneH CTpouTeNneH KOHTPO UK YMbJIHOMOLE-HO OT
Hero ANbXHOCTHO NMLe 1n3JaBa 3anoBef 3a NpeMaxBaHe Ha He3aKOHHW CTPOeXn OT NbpBa, BTopa
N TpeTa KaTeropusa WUan Ha 4YacTu OT TAX. 3anoBefTa Ce n3gaBa Bb3 OCHOBA Ha KOHCTATMBEH aKT,
CbCTaBeH OT ATbXKHOCTHWU nuua Ha [upekuuAta 3a HauMOHaneH ctpouTe-nieH KOHTpon. Korato
HapYLWNTENAT € HEN3BECTEH, KONUA OT KOHCTaTUBHWUA akT 1 OT 3ano-BefTa ce NoCTaBAT Ha CTpoeXa
M Ha ornpepgeneHvTe 3a TOBa MecCTa B Crpafjata Ha obLWMHaTa, parlioHa WM KMeTCTBOTO. AKO
3anoBefTa 3a MpemMaxBaHe He ce M3MbJHM JOOPOBONHO B OMpedeneHVA B HeA CPOK, TA ce
N3NDbAHABA NPUHYAUTENHO OT opraHuTe Ha [lupeKkumATta 3a HauMOHaneH CTpouUTeNnieH KOHTPOon
CaMOCTOATENIHO MM CbBMECTHO C NINLA, Ha KOUTO TOBa € BDb3/IOXKEHO OT HayanHWKa Ha
AVpeKUMATa UK OT YMbJIHOMOLLEHO OT HEro ANbXHOCTHO fivue, Mo pef, YCTaHOBEH C Hapenba Ha
MVHNCTbPa Ha PerMoHanHOTO pa3BuTre 1 bnaroyctponcteo-To - Hapen6a N2 13 ot 23.072001 r. 3a
NPVHYAUTENHOTO M3MbJIHEHME Ha 3anoBeau 3a NpeMaxBaHe Ha He3aKOHHW CTPOEXM UK YacTu OT
TAX OT opraHuTe Ha [AHCK.

Bb3 ocHoBa Ha BnA3na B cvna 3anoBej 3a NpemMaxBaHe Ha CTpoexa M MPOTOKOoN 3a
M3BbpPLUEHNTE pa3xoan No NpemMaxBaHeTo ce n3fgasa 3anoses 3a He3abaBHO M3MbJIHEHME MO pefa
Ha un. 418 ot paxpgaHCcKMA nNpouecyaneH Kogekc. [puHyanTenHOTO NpemMaxBaHe e 3a CMeTKa Ha
n3BbpwnTenAa 1 Ha: 1. NMUETOo, YNPa)KHUO CTpouUTeneH Hag3op; 2. CTpouTena - B Ciiy4yau, 4ye
CTPOVTENCTBOTO € NPOADBIIKMNO Cef n3[afeHa 3anoBeq 3a CnMpaHe Ha cTpoexa oT [lupekumaTa
3a HaLMOHasEeH CTPOUTENIEH KOHTPO MK 3arnoBe Ha IMLETO, yNpaXHABALLO CTPOUTENEH Haa30p,
BMMCaHa B 3arnoBefHaTa KH1Ura Ha CTPoexa; 3. NpoeKTaHTa 1 INLETO, OLIEHWUIO CbOTBETCTBMETO Ha
MHBECTULNOHHUTE NPOEKTU - NMPU HECHOTBETCTBME Ha 0fobpe-HNA MHBECTULMOHEH NPOEKT, Mo
KOMTO Ce U3NbJIHABA CTPOEXbT, C U3NCKBaHMATA 3a 6e30Mac-HOCT U/unn C NpegHa3HayYeHneTo Ha
3eMATa; 5. Bb3noXxuntena Ha ctpoexa. OTroBOPHOCTTa Ha BCUYKM Te3U NMua e conupapHa.

KmeTbT Ha oblmHaTa nan ynbaHOMOLEHO OT HEro ASTb>KHOCTHO NnLe 13haBa 3anoBeguTe
3a NpemMaxBaHe Ha CTpPOoeXMn OT YeTBbpTa A0 LecTa KaTeropma UAM Ha 4acTu OT TAX, KOUTO ce
ABABAT HE3aKOHHW NO cMUCbHAa Ha 3YT.

MNnoBauBCKU yHUBepcuTeT ,MMaucul XuneHaapcku” - KHPUANYECKN PAKYATET 58



CnucaHue STUDIA IURIS -Bpoti 1l - 2019 .

AKko 3anoBeATa Ha KMeTa Ha OOWMHaTa 3a NpemMaxBaHe He Ce U3MbAHKM JOOPOBOSIHO B
onpefeneHns B Hesl CPOK, TA Ce M3NDbJHABA NPUHYAUTENHO OT O6LWMHaTa No pea, onpeaeneH
Hapenba Ha OOLWNHCKMA CbBET.

MpemaxBaHETO Ha He3aKOHHUTE CTPOEXW e MPaBUIOTO MO AeNcTBawata HM MnpaBHa
CMCTEeMa, KOETO YTBbpXAaBa 3aKOHHUA apXUTEKTYpPHO-rpagoyCTpPOMCTBEH pef B cTpaHata. o
TO3M HaYMH Ce Bb3CTAHOBABA MO-PaHO CbLUECTBYBANOTO PaKTMUYECKO NOSIOXKEHNE B CbOTBETCTBUE
C YCTPOWCTBEHWTE MNSaHOBe, NpaBuia M HOPMaTMBM Ha CTPOMTENCTBOTO. [lpemaxBaHeTO He e
HakKasaHue, a NpuUHyauTeNnHa agMUHUCTPATUBHA MApPKa, KOraTto ce npwuaara 3a oTCTpaHABaHe Ha
NMOCTPOEHOTO B HapyLleHMEe Ha 3aKoHa. Ta3n MApKa He 61 TpAGBano aa ce 3amMmeHA C KaKBUTO U Aa
6uno gpyrn npaBHM CpeacTBa 3a Bb3genctaume. MpaBHaTa ypeaba e Ta3un, KosATo TpAbBa aa ypeau
nocneanumnTe Ha Beye M3BbPLUEHO HapyLeHWe Ha 3aKOHA, KakBOTO e MU3rpakgaHeTo Ha CTPOeX,
6e3 fa cbLecTBYBaT NpaBusia 3a HErOBOTO NPOEKTMPAHe Ype3 YyTBbPAEH NHBECTULMOHEH MPOEKT,
pa3pelleHne oT KOMMNeTEeHT-HUA OpraH, MOCTPOABAHETO My B CbOTBETCTBME CbC CblUeCTBYBaLUUTE
TepUTOPUANTHO-YCTPONCTBEHN 3aKOHM W MNOA3AaKOHOBWM aKTOBE, KakKTO W HOpMaTMBM 3a
CTPOUTENCTBOTO N BbBEXAAHETO Ha CTPOEXUTE B eKCninoaTauus.

HenpumnprnmocTTa KbM HE3AKOHHOTO CTPOUTENCTBO TpAGBa Aa 6bAe MO OTHOLWEHME Ha
HeroBoTO HefloMyCKaHe - ako He OTroBapA Ha 3aKOHOBMWTE NpaBw/iia U HOPMaTMBU N CefoBaTeNHO
He MOXKe Aia ce y3akoHWU, a TpAbBa Aa ce npemaxHe. 3aKoHa 3a YCTPOWCTBO Ha TepUTOPUATa, Hapeq
C ypepbaTa Ha HE3aKOHHOTO CTPOMTENICTBO, Cb3AaBa MpaBuia M 3a nocneguuuTe OT TOBa
HeraTMBHO 06LLeCTBEHO ABNeHNe. Bb3MOXKHOCTUTE 3a y3aKoHABaHe ca ypeaeHn B § 183 n § 184 at
N3P Ha 31 Ha 3YT B pegakuyuaTa my ot 2003 r. Makap ye npeacraBnAaBaT aHOManusa B pa3BUTUETO
Ha TepuUTOPUANHOTO YCTPOWUCTBO, HE3aKOHHUTE CTPOEeXM MHOro 4ecto CbOTBETCTBAT Ha
HOopMaTMBHaTa ypeaba n ycTponcTeeHnTe NnaHoBe, 6e3 fa HapylaBaT CTPOUTENIHUTE HOPMATKBM,
APXUTEKTYPHUTE N TeXHUYECKUTe U3NCKBaHWUA. 3ana3BaHETO Ha TaKMBa HE3aKOHHU CTPOexu e
MKOHOMMYECKM W TPagoyCTPOMCTBEHO LenecbobpasHO M onpaBgaBa WHCTUTYTa  Ha
y3aKOHABAHeTO.

lNpouenypata No y3akoHsABaHe e ypefeHa B un. 143 v un. 144 ot 3YT. Ta moxe Aa 3anoyHe
Mo UCKaHe Ha 3auHTepecoBaHU GU3NYECKM UK IPUANYECKN Nvla - COOCTBEHMLM Ha CTpoeXa.
MNpaBn ce N oueHKa Ha CbOTBETCTBMETO Ha MHBECTULMOHHUA NPOEKT C OCHOBHUTE M3MCKBaHMWA
KbM CTPOEXUNTE, Ha OCHOBaHMe ujl. 142. Y3aKOHABAHETO Ha CTPOEXUTe € Ha UMETO Ha COOCTBEHMKA
Ha 3emMATa UK Ha NNLETO, KOeTO MMa NPaBO Ha CTPOEX BbpXy HeA. AKO CTPOeXbT € u3rpageH ot
HeCcOOCTBEHMK, OTHOLLIEHUATA MeXay CTpouTena 1 cobcTBeHMKa ce ypexaaT no obwusa pep.

Mo npaBHW nocneanun Mexay W3BbPLIEH 3aKOHEH CTPOEeX M Y3aKOHEH CTpoex He
CblLyecTBYBa pas3/iMKa. 3aToBa He TpAOBa Aa MMa pasfvka Mexay YCNoBuATa U pefa, Mo KOWTOo ce
M3rpaxkga 3akoOHeH CTPoeX W Ce Yy3aKoHABa He3akoHeH. Ob6nekuyeHu ycnoBua M ped 3a
y3aKOHAIBaHe Ha HE3aKOHHUTE CTPOEXM e MopoAAT CTpemMeX 3a 3a0bMKanAaHe Ha 3aKOHa, 3a Aa ce
nonssaT Te3n YCNOBUA W ped, KOraTo KpavHUAT pe3ynTtaT M NpaBHU nocnegumum ca efHakBu.
Y3aKoHABaHETO feNcTBa ¢ obpaTHa cuia 1 NpeBpbLIa HE3aKOHHMA CTPOEXK B 3aKOHEH OT MOMEHTA
Ha M3BDbPLUBAHETO My C BCMYKM Npom3TMyaLm nocnegnun. He moxe ga ce oTKaxe y3aKOHfBaHe Ha
He3aKOHEH CTPOeX CaMO MO LenecbobpasHOCT, ako TOM € JOMYyCTMM M 0O6paTHO, He MoXe Mo
LenecbobpasHOCT Ja Ce Y3aKOHU CTPOEX, KOUTO e Hegonyctum.?

o cBoATa TpPaMHOCT BbB BPEMETO MHOro CTPOEeXM HagMMHaBaT »KMBOTA Ha HAKOJKO
nokoneHus. lpe3 ToBa Bpeme ca AENCTBaNN pPas3INYHN HOPMATUBHWM pasnopendbu, No Kouto
06eKTUTe Ca pa3pellaBaHn U N3rpaxagaHu.

3 Cokepog J1,, E. MNeHes, M. KOHCTaHTMHOB, TepUTOPUATHOYCTPONCTBEHO NMaHNPaHe 1 CenuiyHo nsrpaxaaxe, C., 1981,
. 367.
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ETo 3awo cbuecTByBalMTEe CTPOEXKM MOraT M fla He CbOTBETCTBAT Ha M3NCKBaHWUATA Ha
nocneasalwmTe HOPMaTMBHM aKTOBE MO TEPUTOPMANTHO-TO N CENINLLHOTO YCTPONCTBO, MaKap Te3u
aKTOBE [a BHACAT HOBW, MO-CbBbPLIEHM N NPOrpecMBHU MOCTAaHOBKM B UAnaTta AEeWMHOCT no
n3rpaxgaHeTo Ha cenuwata M NO YCTPOMUCTBOTO Ha W3BbHCENUWHWUTE Teputopuun. ToBsa
npegnocTaBA 3aBapeHnTe NpuY BAN3aHe B CU1a HAa HOBM 3aKOHOAATETHW NpaBuiia CTPOEXM, KOUTO
ca 6unn paspeLleHn 1 HanpaBeHW B CbOTBETCTBUE C AENCTBELMTE B MUHANIOTO pa3nopenbu, fa ce
nprvemMaTt 3a 3aKOHHW C BCUYKM NPOM3TMYALM OT TOBa UM KayecTBO nocneamuyun. BobuHocT
TbPNMMOCTTa KaToO MpPaBHO ABMEHWE € M3pa3 Ha 3akoHoAaTenA npe3 pasfiInyHM nepuoam Aa
npoABu NMnbepanHo OTHOLLE-HME KbM peauLa CTPOEXM 1 BeUye NOCTPOEHN Crpaau nopaan peauua
COUMANHU UM UKOHO-MUYECKN NPUYNHN.

MNpe3 pa3nnyHn nNepuoan 3aKOHOAATENCTBOTO 00ABABA TbPMMMOCT KbM HE3aKOHHUTE
cTpoexun. Toea ctaBa npe3 1958 r.,, 1965 r., 1978 r. u 1990 r. n o3Ha4yaBa, Ye Ccrpagn, KOUTo ca
NOCTPOEHN [0 Te3n AaTu B perynnpaHn n UM HeperynmpaHm TepeHu, He ce npemaxsart.’ MM3TCY
B un. 303 npeaBuxaalle CTPOEXN, HaNpPaBEeHM HE3aKOHHO, Korato 1 aa 6uno go 14.11.1958 r. B
yperynmpaHn un HeyperynmpaHu TepeHu, BKAKUYMTENHO BbPXY AbpXaBHa 3emdA, Aa He ce
npemaxsat. He ce npemaxBaT 1 CTPOeXu, HanpaBeHn He3akoHHO oT 15.11.1958 r. 0o 31.12.1965 r.
BK/TIOUMTENIHO BbPXy ACbPrKaBHa 3eMA 3a 3a[j0BOJIAAIBaHE Ha OCTPa XWUAWLHA HY»KAa, AOKaTO Tasu
Hy>kga e Hanuue. U cera 3YT B § 16 ot lNpexogHuTte pa3snopeabu ypexpga WHCTUTYyTa Ha
TbPNUMOCTTa NO OTHOLIEHNE Ha HE30KOHHWN CTPOEXKM, U3rpOAeHN [0 BAN3aHETO My B cuna. ToBa
He e y3aKOHfIBaHe — 3aKOHbT Bb3/lara pucka oT HebnaronpmATHUTE NpPaBHU NoCIeanUK, CBbp3aHin
C HEBDB3MOXHOCT Aa 6bAaT M3rpakgaHW HaHOBO, HAACTPOABAHM WKW MPUCTPOABAHU, N306L0
BCMYKM MOCNeanunm OT HEe3aKOHHOTO CTPOUTENICTBO, BbpPXYy COOCTBeHULUMTe, 6e3 3HayeHue
KOHKpeTHMA n3sbpwuten. [lo cumnata Ha ,TbpPNUMOCTTA” HE3aKOHHUTE CTPOEXW, KOUTO He ce
npemaxBaT, He Ce CMATaT 3a y3aKOHeHM aBTOMaTU4YHO. Te moraT fa 6bAaT y3akOHEHU, ako TOBa
OTroBaps Ha HOpMaTMBHa-Ta ypeaba.

He3akoHeH e u cTpoex m3rpageH 6e3 ga e cbrnacyBaH ¢ HaumoHanHMA MHCTUTYT 3a
HeABMXUMO KyNnTYpPHO HacNeACcTBO WM CbC CbOTBETHATa OOLWMHA, KOraTo ce OTHAacA 3a 3aliuTeHn
TepuTopuM, CBbpP3aHM C OMa3BaHe Ha KyNnTYPHOTO HacNefcTBO MpWU YCNOBMATa M MO pefda Ha
3aKoHa 3a KyNTypHOTO HacneAcTBO. ToBa ce OTHACA 3a HeABMKMMM MamMeTHMLUM Ha KynTypaTa 1 3a
CTPOEXWN B TEXHUTE FPaHuUN U OXPaHUTENHUTE WM 30HW. 3aKOHWUTE 3a YCTPOWCTBOTO Ha
TepuTopuATa, Hapesd C ypeabaTta Ha HE3aKOHHOTO CTPOUTENICTBO, Cb3faBaT NpaBuia 1 3a ypeaba
Ha nocneauumTe OT ToBa ABNeHue. [poeKkTnTe 3a N3MeHeHVe Ha YCTPONCTBEHM NIaHOBE, KOrato
NAaHDbT NOANEXN Ha N3MEHEHMe, 3aloTo e 6un ogobpeH Npu CbleCTBEHM 3aKOHOHapYLIEeHWA 1
3acAra MMOTU — HeABMXUMW MameTHUUW Ha KynTypaTa, NOAnexaT Ha cCbriacyBaHe CbC
3aMHTepecyBaHWTe LUeHTPanHN 1 TEPUTOPUANHN adMUHUCTPA-LUUK, @ NP HEO6XOAUMOCT — U CbC
cneunanu3npaHnTe KOHTPOSTHM OpraHn M eKCnnoaTaumMoH-HU Apy»KecTBa. ToBa CbriacyBaHe e
Cce V3BbPWM MO WHUUMATMBA Ha BD3NOXKUTENA, a MNocoyeHuTe cybeKTn e u3BbpLluaT
CbrnacyBaHeTo C NMUCMEHN CTaHOBULLA B efHOMeCeYeH CPOK OT MOCTbMBAHETO Ha MCKaHeTo 3a
cbrnacyBaHe.

Ho ycTponcTBeHMAT pexnm, yCTaHOBEH 06L0 3a TepuTopuATa Ha bbnrapusa, upes 3akoHa
3a YCTPOMCTBO Ha TepuUTopuATa U NO3aKOHOBUTE HOPMATUBHW aKTOBE, HE MOXe Ja ce OTHacA
aBTOMaTUYHO N 3@ TEPUTOPUN N OTAENHN 06EKTN C UCTOPUYECKO, apXMONOrMyYecKko, eTHorpadpcko
N apXUTEKTYPHO 3HayeHue. E To 3alo no oTHOLWeHMe Ha KyNTYPHUTE LEHHOCTW He ce npwunarat, a
n He TpAGBa, NpaBuIaTa U HOPMATMBUTE 3a TbPMMMOCT, a Te3n 3a CNMpaHe M NpemMaxBaHe Ha
He3aKOHHM AENHOCTW, CBbP3aHM C TakmBa obeKTu, TpAGBa Aa 6baaT 06EKT Ha BHMMATENTHO
npoBedeHN agMUHUCTPATUBHM Mpoueaypu, HO CblyeBpemMeHHO ” 6e3anena-uMoHHW, no
OTHOLLEHME Ha HapyLUeHNATa.

4 Cnekos L|. OcHOBM Ha yCTPOWCTBOTO Ha TepuTtopusaTa, C., 2008, c. 136.
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O6paTHOTO Lye 03HavyaBa, Ye Te3n TepuTopum U 06eKT MoraT fa 3arybaT cBos XapakTepeH
06pa3 1 NOCTEMNEHHO fa M34e3HaT KaTo MaMeTHUUM Ha UCTopuATa MU KynTypaTa. M3knoueHnATa,
BbBEAEHW B 3aKOHOAATENICTBOTO Ca HACOUYEHM KbM 3amna3BaHe Ha NCTOPUYUYECKUTE N apXUTEKTYPHU
LEHHOCTW, OKOJIHaTa Cpefa W XapaKTepHUA apXUTEKTYPHO-TPafoOyCTPONCTBEH U CTPOUTENHO-
XY[AOXeCTBeH 0b6pa3 Ha 0beKTuTe KynTypHa LieHHOCT. Taka Te e 6bAaT CbXpaHeHu TpaHO KaTo
OO6LOHALMOHAIHO N CBETOBHO AOCTOSIHME €OHU OT APKUTE MNOCTUXKEHMA Ha Obharapckma
CTPOUTENEH M TBOPYECKN FrE€HUI.

Tam KbAeTo 3aKOHBT - KakTo e B bbnrapua, otumta Han-pasnnuHn ¢$akTopu, KOUTO
onpasAaBaT U3BbpPLUBAHETO U CbLLECTBYBAHETO Ha HE3aKOHHMA CTPOEX, BCAKAa MAPKa CpeLly ToBa
CTPOUTENCTBO € MOMBMHYATA, NO3HABA Pa3INYHN U3KMOYEeHUA, CbobpassBa ce CbC COLMANHU W
NKOHOMMYECKM OOCTOATENCTBA W CNeAoBaTeNHO BADbBXBa »KMBOT Ha CblLECTBYBa-HETO Ha
HE3aKOHHOTO CTPOUTENCTBO. HaKpaTKo pe3loMMpaHO — 3aKOHbBT CTPOr, MHOrO CTPOr, aMa He
AoTaMm, 1 ,AbNOOKO XyMaHeH”, KONTO KaKTO enae Aa ro TbfIkyBa — a TOBa € Hal-CEPUO3HUAT
CTUMYJT Ha HE3aKOHHOTO CTPOUTENCTBO, KOETO UCTUHCKM Ce NMaln OT NpemMaxBa-He, 3alloTo camo
TOraBa HIMa Bb3MOXKHOCT 3a M34YaKBaHe U ,TbPNUMOCT” [0 No-4obpun BpeMeHa 1 3aKOH, KOMTO Aa
NO3BOJIABA y3aKOHABaHe Unu Apyr 6naronpuATeH pexnm.’

5 MeTpos B. YcTponcTteo Ha TeputopunTa, C., 2004, c. 539.
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MEXAYHAPOA4HO IybJIN4YHO INPABO

CbBELWWATEJIHOTO MHEHUE OT 31 10JIN 1930T.
OTHOCHO INrPbUKO-BbJITAPCKUTE ,,OBLLUNHN"
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AHomauyus

KoHneeHyusma 3a 0obposonHa pasmsaHa Ha HaceneHue mexoy [epyusa u bwreapus,
noonucaHa npe3 1919 2. ypexxoa npasomo Ha u3ceséaHe Ha hodaHuyume Ha 0seme OvPXAsuU U
mexHume UMyWeCcmeeHU npasa, KaKmo U UmMyujecmeeHUme npasa HA 4YepKeu, MaHacmupu,
yquauwa u op., obeduHeHu nod mepmuHa ,06WUHU”. Hacmoawama cmamus pasenexoa
CvBewjamennHomo MHeHue OMHOCHO [pwvuko-b6vreapckume ,06wuHu” om 31 tonu 1930 2. Ha
[TocmosaHHUA c®0 3a MexO0yHAapoOHO npasoceoue. HanpaseH e npezned Ha cev8ewjamesnHama
¢yHKYuUA Ha cv0a U HA OCHOBHUMEe pasnopedbu Ha KoHeeHyuama om 1919 e., ypexodawu
JIUKBUOAUUAMA HA u30cmdadseHume HeO8UXUMU UMOMU HA mepumopusmad Ha 08eme Cmpau.
BHumaHuemo e Haco4eHo kem momusume Ha Co8ewamesIHoOMo MHeHue U Hd 0m2os8opume Ha Cv0d
no nocmaseHume 8svNPOCU OMHOCHO JIUKBUOAUUSMA HA UMomume HA 4YepKeu, MaHacmupu,
yyquauwa u op.

Knro4oeu oymu: CosewjamenHo mHeHue om 31 tonu 1930 2., [pwyko-b6sieapcku obuuHu,
[MTocmosHeH cv0 3a Mex0yHapoOHO npasoceoue

Abstract

Convention between Greece and Bulgaria Respecting Reciprocal Emigration signed in 1919
governs the right of emigration of the nationals of both states and their property rights as well as the
property rights of churches, monasteries, schools, etc. united under the term "comminities". This article
focuses on the Advisory Opinion concerning the Greco-Bulgarian "Communities"” of July 31, 1930 of the
Permanent Court of International Justice. An overview of the advisory role of the Permanent Court of
International Justice and of the main provisions of the Greco-Bulgarian Convention governing the
liquidation of abandoned property in the territory of both countries is made. The attention is directed
to the reasoning of the Advisory Opinion and the Court's answers to the questions raised regarding the
liquidation of the properties of churches, monasteries, schools and others.

Key words: Advisory opinion of 31 July 1930, The Greco-Bulgarian “Communities”, Permanent
Court of International Justice

' U3cnepBaHeTo Ce OCbLLEeCTBABA B U3MbJIHEHME Ha NPOeKT, uHaHcupax ot ®HW Ha MY "M. XuneHgapckun" ¢ gorosop
@ 19 OO 003 (2019).
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YBoa

CobBelaTtennHoTo MHeHne oT 31 tonm 1930 r. oTHocHO [pbuKo-6barapckute ,00WNHK" e
elHO OT ABeTe CbBeljaTeNIHN MHeHUA? Ha MoCToAHHMA CbA 3a MeXAYHApPOQHO MpaBoCbane no
OoTHoweHue Ha bbnrapua. To 3acnykaBa BHMMaHMe, Tb KaTo pasrnexga MMyLecTBeHTe npasa
Ha YepKBW, MaHACTUPW, yunnuwa v ap. obegnHeHn nog TepMmmHa “obwmHn”. HacroAwara ctatua
npaBu npernej Ha cbBewaTenHata GyHKUMA Ha Cbfa M Ha pa3nopenbute Ha KoHBeHUMATa 3a
[oOpoBOSIHa pa3mMsAHa Ha HaceneHue, ypexpawn NMKBMAAUMATA Ha HeaBMKMMUTE MMOTM Ha
N3CeNHULMTE N Ha O6WMHUTE. BHUMaHMETO € HacoYeHO KbM OTroBOpUTe Ha [MOCTOAHHMA CbA 3a
MeXAyHapOoAHO NpaBoCbAaMe Mo BbNpocuTe: KakBO ce pa3bupa nop ,06wmHa"®; 3akprBaHe Ha
obuwmHa 1 ycnoBuATa NPU KOUTO Ce M3BbPLUBA TOBA, KaKTO M 3agb/rkeHMATa Ha CmeceHaTa
KOMUCMA NpU OTCbCTBME Ha MNpaBOMMALLKW, HA KOUTO Ada Obae npedageHa CTOMHOCTTa Ha
NNKBMANPAHUTE HEOABUXMUMWN NMOTW.

I. TemaTnyHm 6enexxkun

CbrnacHo YctaBa Ha O6uwectBoTo Ha Hapogute (OH), nognucaH Ha 28 toHM 1919 r.
JEeNHOCTTa Ha opraHmsauyuAaTa ce ynpaxHaBa oT CbbpaHme, CvBeT u CekpeTtapuat. B
pa3nopenbata Ha un. 14 oT YcTaBbT € NocoyeHo, Yye CbBETDHT LWe NPeasioXn Ha uneHoBeTe Ha
0o6LwecTBOTO NaHOBe 3a Cb3AaBaHe Ha [TocToAHEeH cbA 3a MexxayHapoaHo npasocbane (MCMIM),
KOMTO Wwe 6bAe KOMMNeTeHTeH Aa pasrfexpa M Aa pellaBa BCeKM CMOpP OT MexayHapopaeH
XapakTep, NnpegocTaBeH oT cTpaHuTe. ChbAbT CbLLO Taka MOXe Aa faBa U CbBeLaTeTHN MHEHUA No
Cnop vnun BbNpoc, KOUTO 6bae oTHeceH Ao Hero oT CbBeTa unn ot CbbpaHmeto. OT KoeTo cneaBa,
Yye CbBelaTeHNTE MHEHWA Ca ABa BMAa: NbPBUTE Ca OTHOCHO CMOP MeXxAy AbprKaBUTe, KOMTO
cesunpaT cbAa He NPAKO, a upe3 ABaTta opraHa Ha OH, a BTopuTe ce OTHACAT 4O npaBeH Bbnpoct.
MNMbpBOHaYanHoO TAXHaTa NpaBHa ypeaba ce e cbabpxana B NpaBunHuKa Ha cbpa (1922 .1 1926T.)
>, a Bnocneactene 1 B Cratyta Ha MCMIT (1929 r.). CvrnacHo un. 65 ot CraTyTa UCKaHeTo 3a
CbBewaTeNHO MHEHME ce NpeacTaBaA C NMCMeHa Monba, KOATO CbAbpXKa TOYHO M3NOXKEHME Ha
BbNpoOcCa, N0 KOUTO Ce MUCKa MHEHMe, KaTo ce npwuiarat BCUYKN OTHOCUMU AOKYMeHTU. CbabT
cblyectByBa oT 1922 r. o 1946 r. 1 3a TO31 Nepuog NoCTaHOBABA 27 CcbBelyaTenHn MHeHuA. [pes
1930 r. TakoBa MHeEHWe € [afeHO U OTHOCHO [pbuko-6barapckute ,00WMHN", UMATO
pernameHtauma e B KoHBeHUuATa 3a AoOpOBONMHa pa3MAHa Ha HaceneHve mexgay bpuma un
bbnrapua ot 1919r.

2 B npakTuKaTa Ha [MoCTOAHHMA Cb 3a MEXAYHAaPOLHO MPaBOCbAME MO OTHOWeEHWe Ha Bbarapua ce BknouBaT ABe
cbBelwaTenHn MHeHus: CbBelaTeNIHO MHEHMEe OTHOCHO [pbuKo-6barapckuTe ,06WwnHN” n CbBelaTenHo MHeHue
OTHOCHO cnoropabata Monnoe-KadaHgapuc Bx. The Greco-Bulgarian “Communities”, Collection of Advisory Opinions,
1930, P.C.l.J, Series B.-No 17; Interpretation of the Greco-Bulgarian Agreement of December 9, 1927 (Caphandaris-
Molloff Agreement), Judgments, Orders and Advisory Opinions, 1932, P.C.l.J., Series A./B., No 45, Kakto u Tpu
peweHus: PelweHne Ha ocHoBaHMe Ha un. 29 ot CraTyTa (CbKpaTeHa npoueaypa), PeweHne no un. 60 ot CratyTa
(TbnKyBaHe Ha peleHue) n PeweHneTo no genoto 3a Enektpuueckata kKomnanua Ha Cooua u bvarapua (benrua
cpewy bbnrapus) Bx. Treaty of Neuilly, Article 179 Annex, Paragraph 4 (Interpretation), Collection of Judgments,
1924, P.C.lJ., Series A, - No 3; Interpretation of Judgment No 3, Collection of Judgments, 1925, P.C.l.J,, Series A. - No 4;
The Electricity Company of Sofia and Bulgaria, Judgments, Orders and Advisory Opinions, 1939, P.C.l.J,, Series A./B., No
77.

3 B KoHBeHuusATa oT 1919 r. ce u3nonsea TepMuHa “community” (Ha ¢peHCcKM e3nk ,communautes”) n uspasbT
»dissolution of community”, npu npesoaa Ha 6bNrapcKkn es3nk Te ca NnpeBefeHn obLMHa pecn. pa3TypsaHe Ha obLuHa.
B HacToAWMA MaTepman We 6baaT N3Non3BaHU TepMUHa ,00LWMHa" 1 U3pasuTe ,pasTypsaHe Ha O6WMHA" 1 ,3aKpuBaHe
Ha obwunHa".

4 MNMo-noapo6HO 3a cbBewatenHuTe MHeHUa Ha MCMI Bx. [pazues, An. MexayHapogHo npasopasgasaHe, C., Cubum,
2012, 338 - 340.

*> Mo-nogpo6HO 3a NpomeHM B pasnopeabdbuTe Ha MNpaBuIHMKa Ha Cbfa OTHOCHO CbBELLATENHUTE MHeHUA Bx. Leland,
Goodrick. The Nature of the Advisory Opinions of the Permanent Court of International Justice, The American Journal
of International Law, Vol. 32, No 4 (Oct., 1938), pp. 738-758.
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Il. KoHBeHLMA 3a fo6poBoONHa pasmAHa Ha HaceneHune mexay Mbpuna n boarapua or

1919r.

Ha 27 HoemBpu 1919 r. Ha ocHOBaHue un. 56 oT HbolhckuAa poroBop® e nognmcaHa
KoHBeHUMATa 3a fOOpOBONHa pa3MaAHa Ha HaceneHue mexay Mpuna n bbnrapma’ (KoHBeHUMATa
oT 1919 r.). ToBa € NbpPBUAT JOroBOpP, CbCTaBEH Ha OCHOBaTa Ha HbOMCKMA JOroBOp, KaKToO U
MbPBUAT B MEXAYHAPOOHOTO NPaBO, C KOUTO Ce pernameHTpa pa3maHa Ha NIHOPOAHO HaceneHne
MeXay CbCeHN AbprKaBm®,

C Hero bpuma n bbarapua npusHaeaT Ha ,CBOMTE NOJAHNLMN OT ETHUYECKUTE MaNUMHCTBA
no BApa WM e3UK, NPaBOTO Aa Ce U3CenAaT cBOOOAHO B TEXHUTE CbOTBETHU Teputopumn” (un. 1),
KaTo ,M3CcenHunuuTe We 3arybAT NnogaHCTBOTO Ha CTpaHaTa, KOATO HamnycKaT, ole OT MOMEeHTa Ha
OTNbTyBaHeTOo, N fOO6MBAT NOAAHCTBOTO Ha CTPaHaTa, B KOATO OTMBAT, CbC CaMOTO MPUCTUTaHe B
TepuTopMATa Ha Ta3n cTpaHa” (un. 5).

KoHBeHuuATa oT 1919 r. M3pMYHO NOCOYBA, Ye W3CENBaHETO HAMAa fa HaKbpHABA
UMYLLECTBEHUTE MpaBa Ha wm3cenHuuyuTe (un. 2, u3p. 2). Te moraT da B3emaT CbC cebe cu
ABVXXMMOTO CM MMYLLLECTBO, 6€3 Aa nnawat 3a Hero MMTO, @ HeBUXKMMNTE NMOTU cfiefBa Ja 6baat
NUKBMAMPaHM OT cb3gageHata npe3 1920 r. CmeceHa KomucuA. YneHoBe Ha KomucuATa ca
yeTMpuMa - NO eAuH npeactasButen Ha bvnrapma m Ha Mbpuma v gBama npeacraBuTenn ot
HeyTpanHu aAbpxaBu HazHayeHn oT CbBeTa Ha OH. KomucuATa e opraHbT, UMATO 3adava e 6una ga
pelaBa BbNpOoCM OTHOCHO M3CeNIBAHETO N NNKBUANPAHETO Ha HEABWXMMUTE NMOTU M Aa B3ema
HeobXxoanMMUTE MEPKU 3a N3nbiHeHe Ha KoHBeHUMATa. TA e Mana NnpaBoMoLUATa ia pasrnexga
MonbuTe 3a oLeHKa Ha UMOTKTE, Aa HanpaBy OLeHKa Ha UMOTUTe 1 Aa npegaje nonyyeHara 3a TAX
CyMa Ha cobcTBeHMUmMTe M. BbB Bpb3Ka C HeABMXUMUTE MMOTW ABETE AbPXKaBY Ce 3afbkaBaT
[a M3NNaTaT Ha N3CeNUInUTe OT TEXHUTE TepuUTopum B 6pOM CTOMHOCTTA Ha M30CTaBEHUTE OT TAX
MMOTW, KOUTO CTaBaT AbpxKaBHa COOCTBEHOCT.

Hapep c nmotute Ha nscenHnuute B KoHBeHumATa oT 1919 r. ce cbabpKaT pasnopendbu un
3a UMYLLECTBOTO N MMOTUTE, MPUHAANEeXalln Ha obwmHuTe. Yn. 6, nsp. 2 oT HeAa nNpeaBmxaa, ye
KOrato npaBOTO Ha M3cenBaHe ObAe YNpaXXHeHO OT ,uY/ieHoBeTe Ha oOWwuHUTEe (BKIIOUUTENHO
YyepKBUTE, MaHaCTUpUTe, yumnuwata, bonHuymTe nnm GoHJaumm oT BCAKaKbB BMA), KOUTO nopaau
TOBa LWe TpAbBa Aa 6baaT pa3TypeHu, npeasuaeHata CmeceHa KOMUCKA e onpeaeny ganu 1 npu
KakBW YC/TIOBUA Te3W UfieHOBe Le MMaT npaBoO fa B3emaT CBOOOAHO CbC cebe cv ABMXUMUTE
MMyLLEeCTBa, NpUHagnexaly Ha Te3n obwmHn”. [pyrata pasnopenba e un. 7, CbrnacHo KOATO
JHEOBMXKUMUTE UMYLLECTBA, CENCKM WAW TPafcKy, NPUHagnexawm Ha M3CenHuuyuTe unam Ha
06LWMHNTE, NOCOYEHM B Ufl. 6 We 6baaT nukBuaupaHn ot CmeceHaTa KOMUCUA NO peaa NpeaBuaeH
B Ta3M KOHBeHUnA".

5 Yn. 56 ot Hbolckmsa goroeop rnacu: bvnrapua ce 3agbnkaea Aa He npeyun Ha ynpaKHABAHETO Ha MpaeaTta, KoMTo
nvuaTta moraT Aa umat criopej To3un oroBop, UK cnopes AOroBOpUTE, KOUTO ca CKtloueHn mexay CblosHuYeckuTe n
Acoumnnpanute cunu ¢ F'epmanusa, Asctpus, YHrapus, Pycua unn Typuma, unm ¢ Koato u ga e ot Cblo3HUYeCKNTe unm
AcouunmnpaHuTte cunu, aa n3bupat ganm moraT Aa cv BpblyaTt 6brapckarta HaLMoOHaNHOCT (MOAAHCTBO).

Bbnrapua ce 3agbmkaBa fa npusHae pasnopeadu, kouto OcHoBHUTE Cblo3HMYECKU nu AcoummpanHm Cunmn morart a
CMeTHaT 3a 6MaronpuATHM NO OTHOLUEHME Ha B3aMMHaTa U AO6POBOMIHA eMuUrpauma Ha nua, KOMTO NpuHagnexat
KbM pacoBuTe ManLMHCTBa.

’ Bbnrapua patuouumnpa KoHseHuusTa Ha 4 oktomepu 1920 1., [1B, 6p. 68 oT 28 toHK 1922 T.

8 y3yHosa, Kpacumupa. Murpaymmute Ha 6bIrapckoTo HaceneHue ot 3anagHa v M3touHa Tpaknsa B XaCKOBCKWA PErvOH.
— B: Murpauuun oT fBeTe CTpaHM Ha OGbarapo-TypckaTta rpaHuua: HacneAcTBa, WAEHTUYHOCTUM U UHTEPKYNTYPHU
B3aumogenctaua, C., EMDEM - BAH, 2012 r., c. 135. lNo-noapo6Ho 3a nocneapaliMTe 4OroBOPU OTHOCHO pa3mMsaHa Ha
HaceneHue Ha bankaHute Bx. Mnuesa, Mipena. ManumHcTBaTa Ha bankaHute MexayHapoaHonpaeHa 3awuTa, C.,
M3patencka kbwa ,KpoHoc”, 1994 ., c. 25.
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B npaBomowmATa Ha KomucuATa e M m3nnawaHe cnep NUKBMAAUMA Ha MMOTUTE Ha
dur3nyecknTe NnLUa, KOUTO NPean BAN3AHETO B CU1a Ha HACTOALLaTa KOHBEHLMA Ca ce U3Cenunu ot
TepuTopmuATa Ha egHa OT AOroBapALWKUTe CTPAHM N Ca Ce 3acenuin B TepUTOPUATA Ha CTpaHaTa
KbM KOATO NPUHAZNEXaT No HaPOAHOCT, Penurna nnm esuk (un. 12).

Mo Bpeme Ha cBoATa paboTta KomucuAta npuema peguua pelleHns, KOUTO ce oTpasaBaT
BbpXy npunaraHeTo Ha KoHBeHUMATa. BbB Bpb3Ka C M3nnawaHeTo Ha MMOTUTE Ha OOWMNHNTE Ha
19 pekemBpu 1929 r. npeacepatenat Ha CmeceHaTa komucma oTnpaeA monba go CbBeta Ha OH ¢
nckaHe 3a CbBeljaTeIHO MHEHME OT CbAa.

C Pe3ontouma ot 16 anyapu 1930 r. CoBeTbT Ha OH pasrnexpga nopgageHata monba w
NPUNOXeHNTe KbM HeA TPM aHeKca, Cbabpkawm Bbnpocu dopmynupaHn ot KomwucuArta, ot
OBArapCKOTO M OT FPBUKOTO NpPaBUTENCTBO. B um3nbnHeHne Ha Pesonwoumata leHepanHua
cekpetap Ha OH npepaBa nckaHeto go NCMIT 3a cbBewaTenHo MHeHue.

lll. Bbnpocu ot CmeceHaTa KOMUCUA N OTFTOBOPM Ha CbAa

CbaobT OTroBapA Ha BCUMYKW MNOCTaBEHM BbBMAPOCK, KAaTO MbPBO pasrniexpga Tesn
npeactaBeHn oT CMeceHaTa KOMUCKATA, KOUTO Ca YETUPU U Ca CeHuTe:

1. KakBO e CbAbpKaHMETO Ha TepMWHa ,00WMHA", MO CcMUCbna Ha un. 6, n3p. 2 ot
KoHBeHUMATa?

2. KakBu ycnosua Tpsabsa ga ObdaT m3nbiaHeHW, 3a da moxe CmeceHaTa Komucua fa
pa3Typu (3aKkpue) egHa o6wmHa?

3. KakBo TpsibBa ga ce pa3bupa nop ToBa 3akpuBaHe? KakBa Bpb3ka TpsabBa Aa 6bae
npekbcHaTa? KakbB e nepnoabT OT BpeMe, HeoOX0AMM 3a OCbLLEeCTBABAHETO Ha TakaBa Bpb3ka?

4. KakBu ca 3agb/ikeHuATa Ha CMeceHaTa KOMUCKA, B CllyYall ye TA He MoXe fia OTKpue
npaBovMalyuTe, T.e. Te3N N1ua, KOMTO MMaT MPaBO Aa MOJyyaT CTOMHOCTTA Ha IMKBMAUPAHUTE
HeaABMXKMN UMoTH (4n. 10, n3p. 2 ot KoHBeHUmATa)??

CTaHoBMLLE NO Te3UN BbNPOCK NPeACcTaBAT 1 6BFAPCKOTO M FPbLKOTO NPaBUTENICTBO, KaTo
n3narat apryMeHT No BCEKN BbNPOC.

Cnopep bvnrapua nop ,06wurHa” cnegBa fga ce pasbupaT acoumaumm C naeanHa uen u
doHZaunKn, KOUTO NpPeaCcTaBABaAT PAaCcOBO UAN PENUTMO3HO MAILMHCTBO U TakMBa morat aa 6baat
LUbPKBU, MaHACTMpPK, yumnuwa, 6onHuun, n ap.'° Team obwmHmM, KaTo topranyeckn nnua obaye He
nonagaTt noj Kateropuarta ,M3cenHmun” no cMmcbna Ha KoHBeHUMATA, a CaMO TEXHUTE UfleHOoBe,
TbW KaTo 3a TAX € NPUNOXNMO NMPaBOTO Ha n3cenBaHe'.

Mo BTOpPWA BbMNPOC, ObArapCcKkOTO CTaHOBULLE HAabNAra Ha TOBA, Ye cbrnacHo KoHBeHUuMATa
pa3TypAHETO Ha obWwWHa TpAGBa Aa € BCIeACTBME Ha WM3CENIBAaHETO Ha BCMUKM WAM Ha MOYTK
BCMUKMN HEVHW UYJIEHOBE, HO HE 1 MO ApYyra nNpuunHa. pyrute aprymeHTm ca, ye: KoHBeHUUATa He
ce npwvnara 3a obWKHW, KOUTO Ca 3aKpPUTWN Npeaun BAM3aHeTo 1 B cuia 1, ye CmeceHaTa KoMUcma
HsIMa MPaBOMOLLMA [a Ce NPOU3HACA Mo 3aKpuBaHEeTO'2, BaXkeH akUEeHT B 6b/IrapCKOTO CTaHOBULLE
Mo TO3M BDBMNPOC € apryMeHTbT, Ye ,pa3nopendbute Ha KoHBeHUMATa OTHOCHO MPaBOTO Ha
n3cenBaHe criefBa Aa MMaT NPeauMCTBO Npes HauMOHaNHUTe 3aKOHW, KOUTO UM NpoTMBopeYyaT”',

° Yn. 10, n3p. 2 ot KoHeeHumsaTta ot 1919 r. rnacu: ,lpaBUTENCTBOTO Ha AbpP)KaBaTa, B KOATO Ce W3BbPLIBA
NUKBMAaUUATa, Tpabea Aa BHece Ha CmeceHaTa KOMUCUA, NMPY YCIOBUATA, KOMTO NOCNeAHaTa e onpegeny, 3a Aa
6bae npepafeHa Ha NpaBoOMMALLUTE, CTOMHOCTTa Ha JIMKBUAMPAHUTE HeABWXUMU MMOTW, KOUTO MMOTW OcCTaBaT
COOCTBEHOCT Ha Ka3aHOTO NPaBUTENCTBO.”

1°The Greco-Bulgarian “Communities”, Collection of Advisory Opinions, 1930, P.C.l.J., Series B.-No 17, p. 15.

md.

21d,, p. 15-16.

31d., p. 15.
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B Ta3snm Bpb3Ka ce NpaBM YTOYHEHMETO, Y€ HALMOHANHUAT 3aKOH CbLo MOXe fa 6bae
NPUNOXNM, HO CaMO KOraTO C Hero ce ypexia Cb3fJaBaHeTO Ha OOWWHWUTE M MPaBOTO Ha
COBGCTBEHOCT NP NU3CenBaHe.

Mo TpetTna BbNPOC, 6GBArapPCKOTO NPABUTENCTBO CUYMTA, Y€ NoA 3aKpuBaHe Ha OOLMHA
cnepnBa fa ce pasbupa NpekbCcBaHE Ha NPaBHUTE BPb3KKW, KOUTO 00eAMHABAT HENHUTE USIEHOBE,
KakTO 1 Ye TaKoBa 3aKprBaHe MoXe a 6be NoMCKaHO caMo OT Te3M OT TAX, KOUTO ca YNpaxXHWUN
NPaBOTO CM Ha U3CENBAHE N pecn. MoraT a nNpeasBaT GMHAHCOBU NPeTeHLMM NPpY NMKBUAaLMATa
Ha MMOTUTE Ha obLWMHaTa'.

Mo yeTBbPTMA BbNpOC, bbarapua TBbPAN, Ye NpuxoanTe OT NNKBUAMPAHUTE MMOTU Ha
pa3TypeHaTta obwmrHa TpAbBa ga 6bAaT NpefajeHn Ha HEMHUTE UYNIEHOBE KOWTO Ca YNpaXXKHUAu
NPaBOTO CM Ha U3CeNBaHe 1 UMAT NoJaaeHn Monbu 3a NMKBMAAUNS, a NpY OCTaTbK, TOW credBa Aa
ce BpblUa Ha AbprKkaBaTa, B KOATO Ce HaMMUpaT nmoTuTe'”,

lPbLKOTO CTaHOBMLLE MO MbPBUA BBMPOC €, Ye nog ,o0bwnHa” cnegsa aa ce pasbupa rpyna
OT XOpa OT efHa M Cblya Penurva uan paca, KoMTo UmaT obWKM MHTEPEeCM OTHOCHO Penurus,
obpa3oBaHMe 1 BBAPOCHT AanM TakaBa OOLWMHA BCe olje CbliecTBYBa MM € CblyecTByBana B
MWHaNOTO CrefBa Aa Ce pelv BbB BCEKM oTaeneH cny4yan's. Cnopes rpbLKOTO NPaBUTENCTBO
o6LMHaTa e PPUANYECKO NNLE C NPABa, 3aAb/IKEHMA U COOCTBEHOCT, Pa3/IMUYHN OT TE3U Ha CBoUTe
UfleHOBE, M MpUTEXaBa MO CbLWECTBO MANIUMHCTBEHN W PACOBM XapPAKTEPUCTUKW, KOUTO FO
CBbBP3BAT C AbprkaBaTa, KbM KOATO NPUHAZNIEXMN.

OTHOCHO BTOpPUS BbNPOC, Mbpuma cunTa, Ye 6poAT Ha N3CeNeHnTe HAMA HUKAKBO 3HaueHne
3a pa3TypsAHe Ha 06LWMHaTa, KaKTo 1 Ye KomncunaTa He e AnbXKHa Aa ce NPon3Hece no Hero.

Mo TpetMa BBLMAPOC, rPbUKMTE TBbPAEHMA aAKLEHTMpaAT Ha ToBa, Ye KoHBeHuusTa ce
npunara n 3a obWKMHW, pa3TypeHn Npean BAM3aHETO N B CUfa U, Ye MO OTHOLWEHME Ha TAXHaTa
COOGCTBEHOCT He ce BKJYBAT MpaBaTa Ha W3CenHMUWUTe, a CaMo MpaBaTa Ha obuwuMHaTa, Kato
lopuanyecko nuue'’.

Mo oTHoOWeHMe Ha YeTBBPTMA BbNpoc Mpumna cnogens 6bArapckoTo TBbPAEHUE, Ye aKo
CmeceHaTa KOMWCMA He ycnee fAa OTKpMe MpaBoMMAaWMTE Ha JIMKBUAWPAHWUTE WMMOTU Ha
pa3TypeHaTa obwuHa cnefBa Aa NpefocTaBu NosiydyeHMTe CPeAcTBa Ha AbprkaBaTa, KbM KOATO
ob6LWMHaTa NpUHaaNexu.

Cnen KaTo pasrnexga nNpunoXxmmute pasnopeadbu ot KoHBeHuuATa oT 1919 r., cbabT
OTroBapsa Ha BbMpocuTe Ha Komucuata KaTo npuema, ye nop ,06lWmMHA" cneaBa Aa ce pasbupa
,TPyna OT HaceneHMeTo, XKMBeEeWOo B OnpeaeneHa CTpaHa MM MEeCTHOCT, MMaLo CBOATa paca,
penurus, esnk 1 Tpaguuum n obeamHeHn OT Tasn CUM WAEHTUYHOCT, C Orfieq 3anasBaHeTo I,
Bb3NMTaBaT AelaTa Cv B Ayxa U TpagnuumMmnTe Ha CBOATA paca M CM OKa3BaT B3auMHa nomowy“'®. Mo
TO3W HAUYMH, CbADbT NPUEMA, Ye TEPMMHA ,00WNHA" UM ,U3KITIOUNTENHO MANTUMHCTBEH XapakTep”®
W, Ye HEeMHOTO CblUecTByBaHe e ,paKTnyeckm, a He npaBeH BbNpoc” .

Taka noco4yeHoTo 3a ,06WMNHA” NO CBOATA CbLWHOCT NpeaAcTaBnABa MbPBOTO onpeaeneHne
3a MaJILMHCTBO B NpaKTMKaTa Ha NCMIT?',

“1d., p. 16.

51d., p. 16.

%1d., p. 17.

71d., p. 18.

B1d,, p. 21.

91d.

21d.,, p. 22.

21 ManuuHcTBEHM BBNPOCK Ca pasriedaHu oT cbaa v no genata: Case concerning the Rights of Minorities in Upper
Silesia, (Minority Schools), Collection of Judgments, 1928, P.C.l.J,, Series A.- No 15; Treatment of Polish Nationals and
Other Persons of Polish Origin or Speech in the Danzing Territory, Judgments, Orders and Advisory Opinions, 1932,
Series A./B., No 44; Minority Schools in Albania, Judgments, Orders and Advisory Opinions, 1935, P.C.l.J., Series A./B.,
No 6.
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To HamMpa NpUNOXeHne Mo AeNoTO OTHOCHO Yuunuwata Ha ManuumHcTBaTa B AnbaHus
(1935)%, a BnocneacTBue CNy»Ku, KaTo OCHOBA 3a AePpUHULMATA Ha MaNUMHCTBO?, npeanoXeHa ot
CneunanHma goknagunk Ha lNogkomucmaTa 3a NPeBEHUMA Ha AUCKPUMMHALMATA U 3aluTa Ha
ManuuHcteaTa npe3 1979 r.** MpegnoxeHoTo onpegeneHne ot CneyranHuA AoOKNag4YMK Hammpa
n3pas B pasnopenbata Ha un. 27 oT MexayHapoA4HUA NaKT 3a rpakAaHCKM 1 NONUTUYECKM NpaBa
(MIITIM), KoATO M3PUYHO MOCOYBA, Y€ He moraT Aaa O6baaT NMwaBaHM OT MPaBOTO Aa MMaT
COOCTBEH KYNTypeH WMBOT, Aa M3MoBAABaT M MPaKTUKyBaT COOGCTBEHaTa CM penurua M ga cu
cnyXKaT C poAHMA CY e3UK N1uaTa, NPUHaANeXalm KbM eTHUYECKW, PEIMTMO3HM U e3UKOBHU
ManuuHcTBa®.

Hapep c onpepeneHneTo Ha ManuUMHCTBO, OCHOBHWUTE aprymeHTU Ha Cbfa MO MbpBuMA
BbNPOC ca, Yye: KOHBeHUMATA HE M3MCKBa Aa Ce pasrnexpa Bbrpoca Aanv BbTPELWHOTO NpaBo
Nnpr3HaBa efgHa OOLWMHA 3a OPUANYECKO NULE WMAW He; NpaBaTa Ha YepKBUTE, MaHaCTUpPUTE,
yumnuwaTa u gp. MoraT Aja CbLecTBYBaT OTAE/THO OT NpaBaTa Ha YleHoBeTe Ha o6 MHaTa.

Mo BTOpUA BbNPOC, CbADT NpMEMa, Ye Pa3TyPAHETO Ha OOLWMHA CbLO e GaKTMYEeCKH, a He
npaBeH BbMNPOC, KakTo 1 Ye KOHBEHUMATA He CbAbprKa onpeaeneHne 3a TakoBa 3akpuBaHe. B To3un
cnyyan CmeceHaTa KOMUCUA HAMA 3afb/PKEeHMEeTO Aa ce Mpowu3Haca, a caMo npoBepsABa Aanmu
TaKOBa 3aKpVBaHe e Hanvue 1 B3ema npeaBueHnTe MepKku. Te BKIIOYBAT U3MbJIHEHWE Ha ABe
YCNoBMA — pa3TypAHETO fa e BCeACTBME Ha M3CeNBaHETO Ha YleHoBeTe Ha obLnHaTa 1 Ha BTOPO
MACTO B pe3ynTaT Ha M3cenBaHeTo obLMHaTa Aa He MOXe Aa U3MbJ/IHABA CBOWTE 3afaun 1 uenn®.
Hapepn ¢ TtoBa ako efHa o6wWuMHa, NO CMMCbNa Ha KoHBeHUMATa, € nofayyuna crneyuanHo
npu3HaBaHe Mo BbTPELHOTO NPaBo, TO TOraBa MOXe Aa ce HanoXu TA aa 6bae 3akpuTta no peaa
npeaBUAEH B HErO 1 TOBa LWe 6bae M3BbH GyHKUMUTe Ha CMeceHaTa KOMUCKA.

Ha cnepBawo MACTO, OTHOCHO TOBa KakBO TpAbBa Aa ce pa3bupa nop 3akpuBaHe Ha
0o6WKMHa, CbAbT NpMemMa, Ye KaKTo CbleCTBYBaHETO, Taka M 3aKpuBaHEeTO Ha obuwumHa e
dakTnyeckm, a He npaBeH Bbnpoc. Npu ,paKTNYECKOTO 3aKpUBaHe Ha efHa OOLWMHA He ce Hanara
N IOPUANYECKOTO 1 NpeKpaTABaHe %,

Llo ce oTtHacAa po "oTHoweHWATa", MpPeKbCHaTU B pe3ynTaT Ha pasTypAHETO ce MMma
npeaBuf, Ye ce NpekpaTABaT HE CaMO OTHOLIEHUATa MeXAy OTAENHUTE YneHOoBe Ha o6WMHaTa,
TEXHUTE B3aMMOOTHOLLUEHUA C Hef, HO W OTHOLEHUATa Mexay obwmHaTa U TpeTu cTpaHu?®.
OTHOCHO BpemMeTo HeobxoaMMO 3a Bb3HMKBAHE Ha TakaBa Bpb3Ka, CbAbT MOCOYBA, Ye TOBa €
BBMNPOC, KOWTO CnefBa Aa 6bae pasrnexaaH Npu BCEKN KOHKPETEH Criyyai.

22 Minority Schools in Albania, Judgments, Orders and Advisory Opinions, 1935, P.C.l.J., Series A./B., No 64, p. 11.

3 Tams, Christian J., Malgosia Fitzmaurice. Legacies of the Permanent Court of International Justice, Martinus Nijhoff
Publishers, Leiden, Boston, The Netherlands, 2013, p. 133.

2 OnpegeneHneTo 3a ManuuHCTBO AageHo oT CneuuvanHua [OKNaguvk Ha [MogkomucusaTa 3a npeBeHUUs Ha
ONCKPUMMHAUMATA U 3aliuTa Ha ManuuHCTBaTa e cnegHoTto: “ManuMHCTBOTO € rpyrna YMC/IeHO Mo-manka oT
HacefleHNeTo Ha [AbpkaBaTa, Ha KOATO NPUHALNEXN W NpUTEXaBa KynTypHu, OU3NUECKM W UCTOPUYECKN
XapaKTePUCTUKW, PENINTMO3HN N €3UKOBY Pasfiuma OT Te3W Ha OCTaHaNoTo HaceneHue”. Bx. Study on the Rights of
Persons Belonging to the Ethnic, Religious and Linguistic Minority by Francesco Capotorti Special Rapporteur of the
Sub-Commission on Prevention of Discrimination and Protection of Minorities, E/CN.4/Sub.2/384/Rev.1, United
Nations Publications, New York, 1979, p. 7.

% Yn, 27 oT MexayHapoAHMA MakT 3a rpagaHCKUTe U MONMTMYeCKuTe npasa rnacu: ,B gbpkaBu, B KOUTO
CbLLECTBYBAT €THUUYECKU, PENMUTMO3HN N €3UKOBM MaNLMHCTBA, MuaTa, NPUHaANeXalim KbM Te3n ManuuHCTBa, He
mMoraT fa 6bAaT nuwasaHn OT NPaBOTO Aa MMAT CbOTBETHO C APYrMTe UNIEHOBE Ha CBOATA Fpyna cOOCTBEH KynTypeH
»KMBOT, la M3NoBAABAT M NPaKTUKyBaT COGCTBEHaTa CM PeNIMIMA AN Aa CU CNYXKaT C POAHWA CU e3nK”.

% The Greco-Bulgarian “Communities”, Id., p. 24.

71d., p. 25.

B|d.
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Mo yeTBBPTUA BBNPOC, CBbP3aH C AeNcTBMATa Ha KomncmnATa Npy OTCbCTBME Ha NMLATa,
KOUTO MMaT NpaBo fAa Nony4aT CTOMHOCTTa Ha IMKBUANPAHMUTE NMOTU CbAbT MOCOYBA, Ye B TO3U
cnyyan KomucuATta cnepBa Aa nHGopmmpa CbOTBETHUTE MpaBUTENCTBA, KOUTO npeanpuvemar
HeobxoaMmuUTe CTBNKK, 33 Ja rapaHTUpaT, Ye NnaTeHoTo Wwe 6bae npeAafeHo Ha nuuaTta, KouTo
MMaT NpaBo Aa ro nosyuar.

IV. Bbnpocu oT 6BArapckoTo 1 rpbLKOTO NPaBUTENCTBO M OTFOBOPU Ha CbAa

Ha cnepBalyo MACTO CbAbT pa3rnexaa BbnpocuTe Ha 6bArapCcKoTo NpPaBUTENCTBO, KOUTO
ca TPU M Ca OTHOCHO: MpaBaTa Ha M3CEeNHUUUTE MO OTHOLIEHME Ha MMOTUTE Ha OOLWMHUTE;
OpraHbT KOMNETeHTEH Ja pa3nopeau 3akprBaHe Ha 06 MHaTa; UMYLLECTBOTO HAa KOMYHUTE.

CbabT OTroBaps Ha NbPBUA BbMPOC KaTO NOCOYBA, Ye CneaBa Aa ce npaBu AcHa pasnunka
MeXxay npaBaTa KOMTO NpuTeXxaBaT U3CeTHMLMTE MO CMUCHAA Ha un. 2, n3p. 2 ot KoHBeHUMATa U
NUMyLLECTBEHUTE NpaBa No uj. 6, n3p. 2 n un. 7. Mo BTopuma Bbnpoc CbabT Nprema, Ye pasTypsHeTO
Ha obwwumHaTa e GaKT N He e HeobxoanMo Ja 6bAe YCTaHOBEH OT KaKbBTO U Aa e opraH. o Tpetus
BBMNPOC NOCOYBa, Ye pasnopendbute OTHOCHO MMOTUTE Ha OOWWHUTE He ca MPUIOXKMMU MO
OTHOLUEHME Ha KOMYHHUTE.

lpbuUKMTE BBNPOCK Ca MNeT, KaTo CbAbT JaBa OTFrOBOP Ha TPW OT TAX, TbM KaTo ApyruTe
(NMbpBMAT N TPETUAT?) Ce NPUNOKPUBAT C BbNpocuTe Ha KomuncuaTa.

3acnyxaBa BHMMaHVe BTOPUAT BbMPOC Ha FPbLKOTO MPaBUTENCTBO OTHOCHO TOBa Aanw
OOWMHNTE NpUTEXKaBaT XapPaKTepPUCTMKM, KOUTO MNO3BOMABAT Aa ObaaT pasrnexgaHu, KaTto
ManuuHCTBa unnM pacoBu rpynn? CbabT OTroBapA MONIOXKWUTENHO, KaTo MNpaBW Bpb3Ka C
NMOCOYEHOTO OT HEro no NbpBUA BbNPoc Ha CMeceHaTa KOMUCKA, @ UMEHHO, Ye OOLWMHNTE nmaT
N3KMIOYMTENTHO MANLUMHCTBEH M PaCcOB XapaKTep.

YeTBBbPTUAT BbMNPOC € 3a ToBa Aanu KoHBeHUMATa ce oTHACs A0 OOWWNHKM 3aKpUTK npeamn
HeHOTO BnM3aHe B cuna? CbabT nocouyBa, Ye KoHBeHumATa oT 1919 r. ypexpga Bbnpocw,
CBbP3aHUN C MMYLLECTBOTO Ha OOLWMHW, KOUTO Ca 3aKpUTW B pe3ynTaT Ha U3CefiBaHeTO W1 npasaTa
Ha TexHUTe uneHoBe. Yn. 12 3awmTaBa NpaBaTa Camo Ha MU3CENHMUMTE Npean BAM3aHe B cula Ha
KoHBeHUMATA, KAKTO MO OTHOLWEHWNE Ha TEXHUTE WMOTM, Taka 1 3@ UMOTUTE UM KaTo UYNieHOBEe Ha
3aKpUTK B pe3ynTaT Ha M3CenBaHeTO OOLWNHMN.

MeTnAT BBMPOC € OTHOCHO MPUNOXKEeHMeTO Ha KoHBeHuuATa npu nNpoTMBOpeune C
pa3nopenbuTe Ha BbTPELWHOTO MNPaBO M 3a TOBa KOe MpaBO MMa NPeaUMCTBO — BbTPELHOTO
npaBo unn KoHeeHuuATa? CbabT npuvemMa, 4Ye nNpu KOHOAUKT mexpy pasnopenbute Ha
KoHBeHLMATa 1 HAUNOHATHOTO 3aKOHOAATENICTBO Ha 10roBapALMTe ce CTPAHUTE NPEeANMCTBO e
nma KoHBeHumsiTa. B Tasnm Bpb3ka CbAbT WU3PUYHO MNOCOYBA, Ye ,OCHOBEH MPUHLUMUMN Ha
MeXAYHapOAHOTO NPaBO €, YUe B OTHOLIEHMATA MEXAY CTPaHUTe Mo JOroBopa pasnopenbute Ha
BBTPELIHOTO NPaBO He MoraT Aa UMa NPeanMcTBo™,

To3m npuHUMN ce OTKpMBa M B NpakTukata Ha MexagyHapogHua cba Ha OOH no genoto
OTHOCHO lMprnaraHe Ha 3agb/mKeHNETO 3a apbuTpax, cbrnacHo pasgen 21 ot CnopasymeHMeTo 3a
ceganuuieto Ha ObeanHeHnTe Haumn®' ot 26 oHK 1947 r. B CbBewaTenHoTo MHEHME Mo ToBa
Aeno, CbAbT NPUMNOMHSA, Ye MEXAYHAPOAHOTO NPaBO MMa NPEAVMCTBO Npej BbTPELWHOTO NpaBso,
KaTo MOCOYBA, Ye TO3M ,NPUHUKUN e Bb3npueT oue ¢ PeweHneTto oT 14 centemBpu 1872 r. no
apbutpaxHoTto geno Anabama (CALL cpelwty BennkobputaHus), a BNocieacTeme € NnoTBbpAEH U OT
CbBelaTeNnHOTO MHEHMe No AenoTo 3a pbuKo-6barapckute ,00WNHN"2,

2 MbpBUAT BBNPOC € OTHOCHO OMpeAesieHMETO 3a 06LWMHA, a TPEeTUA € 3a YC/IOBMATA MPU KOUTO TA Ce 3aKpuBa.

30 1d,, p. 32.

31 Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement of 26
June 1947, Advisory Opinion, I.C.J. Reports, 1988, p. 12.

32 1d., p. 34-35.
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B Ta3m Bpb3Ka HaMbAHO OCHOBATENIHO ce npuema®, ye TO3M NMPUHLUMN HaMMpa U3pas B
pa3nopen6aTa Ha un. 27 oT BueHckaTa KOHBEHLMA 3a NPaBOTO Ha gorosopuTe oT 1969, cbrnacHo
KOATO ,CTpaHa Mo AOroBOpa HE MOXe [a Ce Mo30BaBa Ha pasnopenbute Ha CBOETO BbTPELIHO
NpaBo, KaTo ONpaBAaHe 3a HeM3Nb/IHEHVE Ha JoroBopa”.

3akniouyeHune

KoHBeHUMATa 3a f0OpOoBOHa pa3maAHa Ha HaceneHne mexay Mpuma n bvarapua ot 1919
r. € oT 0co6eHO 3HayeHVe 3a MeXAYHapOoAHOTO NMpPaBo, Tb KaTo 3a MbPBM MbT pernameHTUpa
pa3MAHaTa Ha WHOPOAHO HaceneHue Mexay CbcefHu AbpxasBu. Hapen ¢ pa3smAHata Ha
HaceneHne, AOroBOPDBT ypexAa U MMYLEeCTBEHUTE MNpaBa, KakTO Ha M3CenHUUMTe Taka U Ha
obuwmHuTe.

CobBelatennHoTo MHeHuMe oT 31 tonm 1930 r. oTHOCHO pbuUKo-ObArapckuTe ,06WMHN" Ha
MNCMI pa3rnexpga peguua BbNpocK, CBbpP3aHM C UMYLLECTBEHUTE MpaBa Ha YepKBU, MaHaCTUpW,
yunnuwa v ap., HaXoAALWM ce Ha TepUTOPUATa Ha AiBETe AbpKaBu.

B pe3ynTtaT Ha pa3rnefaHoTO MHeHMe MOXe ia Ce HanpaBu U3BOADT, Ye B CTaHOBMLLATA Ha
npasBuTencrBata Ha bbarapua n Ha Mpuma, npeacraBeHn NoO BbNPoOCcMTe Ha KomucuAta, uma
KaKTO 061K, TaKa 1 pa3nnyHM aprymeHTu. [No3nunnte Ha aBeTe AbpKaBW Ca HAMbJIHO MAEHTUYHN
OTHOCHO TOBa, 4Ye C(CMeceHaTa KOMWUCMA aKO He ycrnee pfAa OTKpue npaBoMmalimMTe Ha
NVKBUAMPAHMUTE MMOTU Ha 3akpuTaTa oOOWMWHa, MNONy4YeHWTe CpeacTBa cneAaBa pAa 6bpar
npefocTaBeHn Ha CbOTBETHATa AbpKaBaTa, B KOATO Cce HaMmMpaT Te3n UMOTW. [10 OTHOLWEHMETO Ha
onpepeneHneTo Ha ,00WnHa" 1 ABeTe CTpPaHW NpuemarT, Ye ce Kacae 3a lpuanyecko nuue, KoeTo
MMa ManuUMHCTBEH XapakTep. Hanuue ca n HAKONKO pasfnvMKu B NpefocTaBeHuTe CTaHOBMLWA OT
CcTpaHuTe. Ha nbpBO MACTO, 6bArapCcKoTO NPaBUTENCTBO CUnTa, Ye KoHBeHUmMATa oT 1919 1. He ce
npwniara 3a 3aKpuTuTe O6LWNHK NPean BAN3AHETO 1 B CMNA, @ FTPbLKOTO NPaBUTENICTBO TBBPAN, Ye
e NpunoXxuma 1 3a Tax. [lpyrata pasnuvka e, ye cnopep bbnrapusa 3akprsaHe Ha obLWnHa e Hanvue
Nnpv M3cenBaHe Ha rosiAMa 4YacT OT HeMHUTe ufieHoBe, AoKaTo bpumAa HacToABa, Ye 6POAT Ha
n3ceneHuTe He e oT 3HaveHune. CneaBallaTa pasnrka € No OTHoweHue Ha un. 12 ot KoHBeHuumATa -
Bvnrapmua cunta ye ToM ce npunara camo 3a GpuU3nYeckn nuua, fAokato Mvpuma npuema, ve ce
OTHacA 3a opugnyeckn nuua. OTroBopuTe Ha CbAa ACHO MOKa3BaT, Ye ToM nNpuema aprymeHTuTe
npeacTaBeHn B CTAHOBULLETO Ha 6/ITapCKOTO NPaBUTENCTBO.

CbBelaTeNHOTO MHEeHMe e OT WU3KIKYUTENHO 3HavyeHue, 3awoTo 3a MNbpBM MbT B
npaktukata Ha [CMI1 n3pnyHo e dopmynmpaH NPUHLMMDBT, Ye MeXAyHapOoAHOTO MpaBo MMa
NPeANMCTBO Npes BbTPELWHOTO NpaBo. To3n NnpuHUUn, BNoCcneacTBne NpunoXnm B NpakTMkaTta
Ha MexgyHapoaHua cbg Ha OOH ce npeBpblia B JOroBOpHa pa3snopenba no cMucbia Ha Y. 27
oT BueHckaTta KoHBeHUMA 3a NpaBOTO Ha goroBopute oT 1969r.

[pyroto Ba)KHO 3HaueHme Ha CbBelwaTeNHOTO MHEHWe e, ye pasrnexganku TepmuHa
,06wuHa", NCMI1 paBa onpefeneHne Ha ManuUMHCTBO, Ha KOETO Ce OCHOBaBa CbBpEeMeHHaTa
npasHa gepuHnyma. OnpegeneHneTo 3a ManunHCTBo B CbBelaTenHoTo MHeHue oT 31 tonm 1930
r. € He camo NbpBOTO B NpakTukata Ha MNCMI, HO n B MexayHapoAHOTO npaBo. To Hamupa
npunoxeHue B aedmHuumAaTa npepgnoxeHa ot CneymanHua goknagumk Ha logkomucmaTa 3a
npeBeHUnA Ha ANCKPUMNHALMATA M 3alMTa Ha MaIUMHCTBATa U € B OCHOBAaTa Ha pa3nopegbarta Ha
yn. 27 ot MIMIMN, koAato ce onpepensa, Kato ,Hal-3abenexutenHata pasnopenba B
MeXAYHapOAHOTO NPaBO OTHOCHO MaNuUMHCTBaTa®*",

33 Gardiner, Richard. International Law, Pearson Education Limited, England, 2003, p. 138.
34 Kugelmann, Dieter. The Protection of Minorities and Indigenous Peoples Respecting Cultural Diversity, Max Planck
Yearbook of United Nations Law, Vol. 11, 2007, p. 237.
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MPABO HA EBPOIMNENCKUSA CbIO3

AAMWHUCTPATUABHU PA3CNIEABAHUA
3A 3AlLUUTA HA ODUHAHCOBUTE CPEACTBA

HA EBPOMNENCKUA CbIO3
AHpoH Tawykos
JokmopaHm 8 IHcmumyma 3a dspxasama u npasomo
bwneapcka akademus Ha Haykume
Pe3iome

3awjumama Ha uHaHcosume uHmepecu Ha Esponelickusa cvio3 ce U38bpWBA Ype3 mpu
OCHOBHU KOMNOHeHmMa, Oelicme8awju Kakmo HA HAYUOHA/IHO, MAKkd U Ha esponelicko HUBO —
HopMamueHa yped6a, NoumuKu U KoMnemeHmHu opaaxu. [Ipu1oXumMomo 3aKOHO0amescmeo KoM
delicmeawjume UHCmMumyyuu onpedesisi om 808 cmpaHa 8udoseme NPOBEPKU U pa3cied8dHus,
Koumo Mozam 0da u38bpwieam 8 08e OCHOBHU HANpassaeHus — AOMUHUCMPAMUBHONPABHO U
HakazamesHo. [lpedmem Ha pasanexoaHe Ha HACMoAWOMO u3c/ied8aHe ca AOMUHUCMPAMUBHUME
pa3cieds8arus 3a 3auuma Ha puHaHcosume uHmepecu Ha EC.

Knioyoeu dymu: aomuHucmpamusHo pazcnedsaHe, AOKOC, OJIAQ

PROTECTION OF EUROPEAN UNION’S FINANCIAL INTERESTS
THROUGH ADMINISTRATIVE INVESTIGATIONS

by Andon Tashukov, PhD student

Summary

The protection of the financial interests of the European Union is realized through three main
elements at national and European level: a regulatory framework, a policy framework and competent
authorities. The applicable legal framework determines the types of inspections and investigations the
institutions can carry out in two fields of law: administrative and criminal. This study shall review the
nature of the administrative investigations to protect the EU's financial interests.

Key words: administrative investigations, AFCOS, OLAF
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3awmTaTa Ha PpUHaHCcoBUTE MHTepecn' Ha EBponenckua cbio3 (EC) e egHa OT TeMUTE, KOUTO
cnefBa fa He HanyckaT MONMUTUYECKUA M NpaBHMA AgHeBeH ped Ha EC n abpxaBute uneHkw,
[OKOJNIKOTO TA € MPAKO CBbp3aHa C OMa3BaHeTO Ha CpeacTBaTa Ha eBponenckute rpaxgaHu. C
orneg obema Ha M3BbPLIBAHUTE HEpPedHOCTM M M3MaMW BCAKa roAvHa?, eQUHCTBEHO upes
npeanprvemMaHeTo Ha akTUBHM U ePeKTUBHM MepKM buxa CbliecTByBanu AOCTaTbyHO paboTewm
MEXaHU3MM WM rapaHuuMn, Ye cpefctBaTa OT eBpPONencKkna OlofKeT ce pa3xopBaT NPaBUSIHO U
JocTuraT 4o nony4yatenuTe Cv 3a LenuTte, 3a KOMTo ca bunm npegsnaeHu.

3a ga e Bb3MOXHa 1 edeKTMBHa 3almTaTa Ha PUHaAHCOBUTe MHTepecn Ha EBponenckua
Cbto3, obaye, e Heo6X0ANMO CbBMECTHOTO CbLLECTBYBaHE Ha MHCTUTYLMOHANHa 1 NpaBHa ypeaoba,
KouTo Aa GYHKUMOHMPAT B PaMKUTE Ha akTUBHA MonUTMKa 3a 6opba ¢ namamute. YneH 325 ot
JoroBopa 3a ¢yHKuMoHupaHe Ha EBponenckua cbio3 (QOEC) n3nckBa Cbio3bT M gbprKaBuTe
UneHKKn Ja ce 6opAT C M3MamMaTa M C BCAKa Apyra He3akoHHa AeNHOCT, KOATO 3acAra GprMHaHCOoBUTE
nHTepecn Ha Cblo3a, KaTo Mpuemat MepKW, KOMTO MMaT Bb3Nupawo AenCcTBMe W npepnarat
edprKacHa 3aWwmTa B AbPKABUTE UMIEHKM, KAKTO U B WHCTUTYUUWUTE, OpraHuTe, Ciyxbute wu
areHuunuTe Ha Cbloza.’

B TO31 KOHTEKCT, egHa OT MepKuTe, KOUTO ce npeanpuemat B U3Nb/HEHMEe Ha yn. 325 oT
OOEC, e Bb3naraHeTo Ha oOnpefeneHW oOpraHM Jda U3BbPLIBAT aAMUHUCTPATUBHU
pascnegBaHmA. Makap 1 MeToAONOrnATa 3a U3BbPLUBaHE Ha aAMUHUCTPATMBHO N Haka3aTeslHo
pa3cnedBaHe Aa e CXOfHa, TO MPWUIOKUMOTO 3aKOHOZATENCTBO — aAMUHUCTPATMBEH WX
HakasaTeneH pef; npeameT Ha pascnefBaHe’ Y Bb3MOXHW CaHKLUK ca cbBceM pa3nuyHn. C orneg
Ha TOBa, HaCTOAWOTO M3C/eABaHe LUWle pa3rnefa CbWHOCTTa Ha  aAMUHUCTPaTUBHUTE
pa3cneaBaHuMA KaTo cnocob 3a 3awmTa Ha puHaHCcoBUTe MHTepecn Ha EC, TAxHaTa npaBHa ypepnba
N KOMMETeHTHN UHCTUTYLUKN, KOUTO MOraT a MM M3BbPLUBAT, KaKTO M AemMapKaluMOHHaTa NNHUA
MeXAy 3aAb/PKeHMEeTO 3a CbAEeNCTBME Ha OpraHuMTe B paMKUTE Ha efHO pasciiefBaHe npwu
eJHOBPEMEeHHO CMa3BaHe Ha MPaBOTO Ha N1LaTa Aa He ce ynnyat 1 Aa 3anasfaTt MbJlvyaHue.

Cpen opraHuTe, KOWUTO W3BbPLWBAT 3awMTa Ha PUHAHCOBMTE UMHTepecn No
agMUHUCTpaTUBEH pea’, ca ynpasnasawute opraHu (YO), pasnnawjatenHmTe areHUnmn®, oguTHMA
opraH, ceptTudumumpalyma opraH, KOOpaNHaUNOHHUTE CNybu 3a 6opba ¢ mamammte (AOKOCQ),
CmeTHaTa nanata n gp., @ Ha eBponencko HMBO - EBponenckaTta cnyxba 3a 6opba ¢ namamute
(ONAO®), EBponenckata cmeTHa nanata, EBponenckata Komnucma ypes reHepanHuTe cvm anpekumm
n gp. OT n3bpoeHnTe opraHy, KOMMNETEHTHM Ja U3BbPLIBAT aAMUHUCTPATUBHM pa3ciieBaHmA ca
OJTA® Ha eBponencko H1BO 1 AODKOC’ Ha HaUMOHaNMHO HMBO.

1 ,OnHaHcoBM nHTepecn Ha Cblo3a” 03HauaBa MPUXOAUTE, Pas3xoAuTe M aKTUBUTE B PaMKMTe Ha blogkeTa Ha
EBponeiickma cblos, Ha OI0gKeTUTe Ha MHCTUTYLIMUTE, OPraHnTe, CNyKomnTe 1 areHUMnTe, KaKTo 1 Ha ynpaBnaBaHUTe n
HabngaBaHUTE OT TAX OlOOXKETU.

2Mpe3 2017 r. Ha EBponeiickaTa kKoMUCKA ca AoKaaBaHM 15 213 cBbp3aHM UM HECBBP3aHWN C M3MaMK HEPEeAHOCTU Ha
CTOMHOCT npubnusnTtenHo 2,58 munuappa eBpo, CbrnacHo 29-T rofuvluieH [OKNMaj OTHOCHO 3awuTtata Ha
¢dUHaHCcoBUTe NHTepecK Ha EBponeickua cbio3 1 bopbdaTta ¢ nsmamute (2017 r.) o1 03.09.2018 r. COM (2018) 553 final.
3 Hewo noseue, agbpKaBuTe crefBa Kato MAUHUMYM Aa Npuemat CblymMTe Mepku 3a 6opba C M3mMamaTa, 3acsrala
duHaHcoBnTe MHTepecn Ha Cblo3a, KakBMTO npefnpuemat 3a 6opba ¢ m3mamaTa, 3acArawa cobCTBEHUTE UM
duHaHcoBM nHTepecun. Tosa 03HauaBa, Ye mepkuTe Ha [14 moraTt ga 6bAaT No-cTporu ot mepkuTe Ha EC.

4 B paMKMTE Ha agMMHUCTPATUBHO MPOM3BOACTBO CflefBa Aa Obhe AOKA3aHO M3BBbPLUBAHETO Ha HEPedHOCT, a B
paMKMTe Ha HaKa3aTesTHO NPOU3BOACTBO — Ha NPeCTbNEHNeE.

> KoMneTeHTHM opraHM fAa U3BbBPLIBAT HAKasaTeNHO pascieaBaHe W NpecnefBaHe Ha M3MamuTe ca
npaBoOXpaHUTENHNTE 1 NpaBoONpUiarawmnTe opraHn Ha AbprkaBaTa, Hal-Beue NpoKypaTypaTta Ha HaUMOHANHO HMBO
n EBponeickaTa npoKypaTtypa Ha eBpOMnencko HMUBO.

8 CbrnacHo PernameHT 1303/2013 r. camo U3MNON3BAHETO Ha pa3nnallaTesiHn areHuumy, KOUTo ca 6unu akpeanTUpaHm
OT AbprKaBUTE UNEHKW, NPEROCTaBA 3340BONIMTENHN rapaHUMK, Ye ca U3BbPLIEHN HeOOXoAMMUTE NPOBEPKU Npean
oTnyckaHeTo Ha nomoly ot Cblo3a 3a beHeduunepute.

7 Camo Hakonm ADOKOC cnyx6y M3BbPLIBAT agMUHUCTPATUMBHU pa3cineaBaHus. B HAkow gbp)Kaeu Te ce Hapuuat
»~dVHaHCOBU pascneaBaHnAa”, Hanp. ManTa.
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C orneg 3agbnbovyaBaHe B TemMaTa € HeoOXOAMMO W M3ACHABAHE Ha MOHATUETO
»aAMUHUCTPATUBHO pascieaBaHe” B npaBoTo Ha EBponeiickmna cbio3, gageHo B PernameHt
883/2013 r.8, a UMEHHO: ,8CUYKU UHCNEKYUU, NpoBepKU uu Opyau mepKu, npednpuemaru om OJIAQ
3a nocmuzaHe Ha yesume, onpedesieHU 8 pe2iaMeHma, U 3a yCmaHo8a8aHe npu HeobxooumMocm Ha
HenpasomMepHOCmMmMa Ha pasciedsaHume OeliCmeus, Kamo me3u pas3c/ie08aHUs He 3acszam
npasoMowusma HA KOMNemeHmMHUmMe OpedHU Ha Ovpxasume-4sieHKu O0d obpasysam
HakasamesnHo npou3soocmso.” CblueBpeMeHHO, Ha HauMOHanHO HMBO B Bbbnrapua noHATMeTo
,AAMUHNCTPATMBHO pa3csieiBaHe” e N3MNo3BaHO CaMo B €iMH HOPMAaTUBEH aKT, @ UMEHHO: un. 74,
an. 1, 1. 5 ot JOIK, KaTto B cnyyad C TepMUHa ,afMUHUCTPATMBHO pa3c/iefgBaHe” ca HapeyeHu
KaKTo npoBepkuTe, n3sbplusaHu ot OJTIAD, Taka n Te3m ot AOKOC.

Ot ppyra cTpaHa, lNpaBunHMKa 3a yCTPONCTBOTO 1 AerHocTTa Ha MBP? (MYJMBP), nsnonssa
APYro noHATNe, Makap M CbC CbLIOTO 3HaYeHNe — ,aAMUHNCTPATMBHA NPOBEPKa 3a YCTaHOBABaHe
Ha HepefdHoOCT". JlornkaTta Ha 3aKkoHogaTenA Npu U3MNoNn3BaHeTO Ha TepMUHa ,afMUHUCTPATMBHA
npoBepkKa“ NOCTaBA ACHO pa3rpaHNUYeHne Mexxay agMUHUCTPATUBHOTO NPON3BOACTBO (HapeyeHo
,MPOBEpPKa“), KOETO UMa NpeamMeT Aa AOKaXe M3BbPLUIBAHETO Ha HapylueHue - HepefHocT'® u
Haka3aTe/IHOTO NMPOU3BOACTBO (HapeyeHo ,pa3ciefBaHe”) KOeTo Cblo MMa NpeaMeT Aa foKaxe
M3BbPLUBAHETO Ha HapylleHne — B cny4yasa npectbnneHune''. C ornea Ha ToBa, 6u morna ga 6vae
oTnpaBeHa NPaBHO-TEXHNYECKA KPUTMKa KbM 3aKoHoZaTenNA, Ye e AoNnyCHan CblieCcTBYBaHETO Ha
ABe TMOHATUA, W3MON3BaHNW B Pa3/IMYHM HOPMATUBHM MU3TOYHULN — ,aAMUHUCTPATUBHO
pa3cnefBaHe” 1 ,aAMMHNCTPATMBHA NPOBEPKa 3a YCTaHOBABaHE Ha HepegHOCT", KOUTO MMaT eHOo
N CbLYO 3HAYeHMe.

MbpBMAT OT OpraHuTe, KOWTO pasnoflara C KOMMETEeHTHOCT fda W3BbpLIBa
aAMVHUCTPATUBHW pa3cnenBaHus, e EBponenckata cnyxba 3a 6opba ¢ namamute'. OJIAD e
cnyx6a, cb3gageHa npes 1999 r.'* B pamknte Ha EBponerickata KOMycKA CbC CTaTyT Ha leHepanHa
AVpeKuus, pasnonarawia C NpaBoTO Aa W3BbPLUBA He3aBUCMMK pascnegBaHuA C uen 6opba
cpelwly uM3mamuTe, KOpynuuAaTa M BCAKa Apyra He3akoHHa [AeMHOCT, 3acArawa ¢uHaHcoBUTE
nHTepecn Ha Coblo3a. ToBa O3HauyaBa, Ye HUTO efHa Apyra MHCTUTYUMA, opraH, ciyxkba wmnu
areHuma Ha EC HAMa npaBo Aa ce Mecn B pamMKMTe Ha NPOBEXAAHETO Ha pa3c/iefABaHuA, a Ao
CTapTupaHe Ha GyHKUMOHMpaHeTo Ha EBponenckata npokypatypa npe3 2020 r., OJIA® ocraBa
€NHCTBEH OpraH, KOWUTO MMa MaHZaT Aa W3BbpLUBA pa3c/iefBaHMA Ha €BPOMNEeNCKO HUBO 3a
3awmTa Ha puHaHcoBuUTEe UHTepeck Ha EC.

8 PernameHT (EC, EBpatom) N° 883/2013 Ha EBponeiickua napnameHT n Ha Cbeeta oT 11 centemBpmu 2013 roauHa
OTHOCHO pa3cniefiBaHuATa, NpoBexaaHu oT EBponenckaTta cnyxba 3a 6opba ¢ nsmammte (OLAF), 1 3a OTMAHa Ha
PernameHt (EO) N2 1073/1999 Ha EBponelickusi napnameHT u Ha Cbeeta u PernameHT (EBpatom) N2 1074/1999 Ha
CoBerTa.

°B cuna ot 22.07.2014 r., npuet ¢ MMC N2 207 ot 18.07.2014 r., nocneaHa npomsaHa [1B. 6p. 97 ot 23 Hoemspu 2018 r.

19 OnpepeneHneTo 3a ,HepeaHocT” e gageHo B un. 1, T. 2 ot PernameHT (EO, EBPATOM) N2 2988/95 Ha CbBeTa OT
18 pek. 1995 roanHa OTHOCHO 3awmuTaTa Ha GMHAHCOBUTE UHTepecn Ha EBponeickute obWHOCTM 1 B un. 2, T. 36 OT
PernameHT 1303/2013 ., a MMEHHO: BCAKO HapylleHue Ha pasnopenba Ha npaBoTo Ha EC nnn Ha HauMOHanNHOTO
npaeo, B pe3yntaTt Ha AelcTBue unu 6e3gencteme OT MKOHOMUUYECKM ornepaTop, KOeTo e nmano unn 6u umano 3a
pe3ynTaT HapyllaBaHeTo Ha obwwua GoaxeT Ha EC unn Ha GogKeTuTe, ynpaBnsaBaHW OT TAX, UM MOCPEACTBOM
HamansaBaHeTo Unn 3arybata Ha MPUXoAW, NPOU3TUYALLM OT COBCTBEHN PeCcypcH, KOUTO ce CbOrpaT HanpaBo OT UMETO
Ha O6LWHOCTUTE NN NOCPEACTBOM N3BBPLLBAHETO Ha HEOMNPABAAH Pa3Xoa.

" CornacHo un. 9. an. 1 ot HakasatenHua Kogekc: ,llpectbnneHmne e ToBa 06LWECTBEHOONACHO AeAHKe (aencTemne unum
6e3aelcTBME), KOETO € N3BBPLLEHO BUHOBHO U € 06ABEHO OT 3aKOHa 3a HaKasyeMmo.

12 AkpoHumbT OJTAD npousnusa ot dperckn esuk, Office européen de lutte antifraude.

13 PeweHue 1999/352/EQ, EOBC, EBPATOM Ha KomucusaTa ot 28 anpun 1999 1. 3a cb3gasaHe Ha Esponeiicka cny»ba
3a 6opba c usmamute (OLAF) (OB L 136,31.5.1999 ., cTp. 20—22).
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AOMUHUCTPATUBHUTE pa3ciegBaHuATa Ha OJIAO  6uBaT p[ABa BMAa: BbHLHM
pascneaBaHmMA, KOMTO NOKPMBAT BCUYKM pa3xoan Ha EBponenckma cbios, ¢ akueHT Bbpxy ECUO n
CeNCcKoCToNaHcKaTa NOMUTMKA; NPEKNTE Pa3Xxoamn M BbHLLUHATA MOMOLY, KAaKTO M HAKOW NPUXOAN Ha
EC, 1 BbTpewHn pascneagBaHUA - KOUTO KacaAT 3aKOHOCHbOOPA3HOTO M3MbJIHEHME Ha
3ab/PKEHVATA Ha CYXKUTENN U YNeHOoBe Ha MHCTUTyummnTe Ha EC.

CnepnBa fa ce otbenexun 1 HeCboTBeTCTBMETO Mexay dakTa, ye OJIAD e agMMHUCTPATMBHO
pascneBally opraH, HaToBapeH CbC 3aavaTta Aa U3BbpLUBa aAMUHUCTPATUBHU pa3c/ieaBaHunA, a B
NPOTUBOBEC Ha MbpPBO MACTO 00eKT Ha pa3cnegBaHe oT OJIAD ca MMeHHO npecTbhaeHUs:
LUsmama, Kopynyus unu Opyea He3aKOHHAa OeUHOCM, 3acszawd (pUHAHCoOBUME UHMepecu Ha
Esponelickua cot03”. B TO3M CMUCDHA, [OKOMKOTO OCHOBHA 4YacT OT aAMUHUCTPATUBHUTE
pa3cnegBaHma 1 npenopbku Ha OJIAQ ca B Haka3aTenHonpaBHaTa cdepa, TO Bb3HWKBA U
BBMNPOCHT KakBa e e cbabata n 06xBaTbT Ha afMUHUCTPATUBHUTE pa3ciieBaHNsA, U3BbPLLBaHU
ot OJIA®, korato EBponenckata npokypaTypa 3anoyHe Aa GyHKUMOHMpa U B M3MbJIHEHME Ha
MaHAaTa CM 3anoyHe Aa M3BbpLBa MMEHHO HakasaTeNnHW pascnenBaHUA C npeamer usmMamd,
Kopynyus u 0py2a He3akoHHa deliHocm, 3acAaeauya puHaHcosume uHmMepecu Ha Esponelickus cvio3.

AAMMHNCTPATUBHMN pa3cnefABaHnA, OT CBOA CTPaHa, Ha HAaUMOHANMHO HMBO U3BbPLUBA U
6bnrapckarta cnyx6a 3a 6opba ¢ nsmamute'* (AFCOS), cuntaHo ot 2012 r."

M3BbpLluBaHeTO Ha pa3cneaBaHusa oT ctpaHa Ha ADKOC ce 6a3upa Bbpxy mogena Ha OJTIAQD
N BKJIIOYBA CllefHMUTe eTanu: nosiydyaBaHe Ha MHbOpPMaUMA 3a M3BbPLLUEHA HepedHOCT (curHan'e);
paboTa no curHana — pernctTpmpaHe 1 NpPoBepKa; AENCTBMA NO KOMNETEHTHOCT — NpenpalyaHe Ha
CUrHana Mo KOMMETEHTHOCT, MpUKIoYBaHe Ha paboTata MO cuUrHana wunu obpasyBaHe Ha
aAMUHUCTPATUBHO pa3cnegBaHe. BaxHo e aa ce cnomeHe, ye no mogen Ha OJIAD, Ha pasrnexgaHe
1 NpoBepKa nognexat BCMUKM curHanu, nonyveHn B AODKOC, BKIIOUNTENHO M Te€3M OT aHOHMMHU
N3TOYHNLUM, B KOUTO Ca M3HECEHW KOHKPETHM AaHHW 3a HepedHOCTWN, Bb3HMKHANN BbB BPb3Ka C
N3NbJIHEHNETO Ha MPOEeKTU, CbOUHAHCUpPaHK cbcC cpeactBa oT EC. CamoTOo agMUHMCTPATUBHO
pa3cnefBaHe BKJOYBA M3MCKBAHETO Ha [JOKYMEHTU U WHPOpMaumsa, OTHOCMMK  KbM
M3Nb/IHEHNETO Ha MpPOBepPsABaHUA NPOeKT'; npu3oBaBaHe W B3eMaHe Ha OOACHEHMA W
N3BDbPLUBAHETO Ha MPOBEPKM Ha MACTo. [lopagn Ta3nM npuyMHa, NpPU M3BbPLUIBAHE Ha
aAMVHNCTPATUBHO pa3cneaBaHe, cnyxutenute Ha gnpekumna AQOKOC:

1. n3nckeat nHbopmauma 1 JOKYMEHTU OT CTPYKTYpUTE, adMUHNCTPUPALLM eBPONencKn
¢boHpoBeE, MHCTPYMEHTU 1 NPOrpaMm, OTHOCHO aAMUHUCTPUPAHETO Ha HEPeaHOCTY;

2. N3MCKBAT M3BbPLUBAHE Ha MPOBEPKM Ha CUTHaIM OT KOMMETEHTHUTE WHCTUTYUUW,
pe3ynTtaTuTe OT KOUTO ce n3npawat Ha anpekuyma AOKOG;

3. U3UCKBaT JOKYMEHTU U MHPOPMaUUA OT ObPKaBHU U MECTHW OpPraHu, lpuanyeckn un
dr3nYecKkn nrua n opraHnsauuny;

4. npn3oBaBaT N B3eMaT 0OACHEHWA OT nuua C uen naeHtTuduumpaHe Ha HepegHOCTH,
3acarawm GMHaHCOBUTE NHTepecH Ha EBponenckns cblos;

5. n3BbpLWBaAT NPOBEPKM Ha MACTO W/WAM NO [OKYMEHTW, C uen naeHtuduympaHe Ha
HepeaHOCTK, 3acArawm GprUHaHCOBMUTE MHTepecn Ha EBponenckma cbios;

“B bbArapuisa onepaTrBHO HE3aBUCMMA KOOPAMHALUMOHHa cnyxb6a 3a 6opba ¢ n3mamuTe B Bbarapus ¢oyHKLMOHMPa OT
2006 r. B paMKnTe Ha MWHUCTEPCTBO Ha BbTPEWHNTe paboTu. Anpekumata NoHacToAlWeM Cce Hapuya ,3alWmnTa Ha
¢duHaHcoBUTe NHTepecn Ha EBponenckua cbios” (AOKOC) — MBP.

1> CornacHo un.1410 ot MM3MBP, npuet 2006 r., ot™. [IB. 6p. 60 oT 22 IOnn 2014 r.

6 "CurHan 3a HepegHoOCT' e MOCTbNWUMa, BKAKYUUTENIHO OT aHOHMMEH W3TOUYHMK, UHGOPMALUA 3a M3BbPLUEHA
HepefHoCT. 3a Ja NpeacTaBnsABa CUMrHan 3a HepPedHOCT, Tasu MHPOpMaLMA KaTo MUHMMYM ChneaBa Aa faBa ACHa
pedepeHUMA 3a KOHKPeTHMA NpoekT, ¢rHaHCMpallata nporpama, agMUHUCTPATUBHO 3BEHO W OMWCaHME Ha
HepefHOCTTa, CbrNacHO onpefeneHneTo B Nap. eANHCTBEH, T. 4 oT JonbnHutenHuTte pasnopenou Ha HOMAHOUIMCEC
1 nap. eAVHCTBEH, T. 4 oT JonbnHutenHute pasnopeadu Ha HAHECHO.

7 ToBa MOXe fa CTaHe OT HeorpaHWYeH Kpbr Cy6eKTn, KOUTO 6Uxa AONPUHECN 3a PAa3BUTMETO Ha Pa3C/eLBaHETO - OT
ObpXKaBHU N MECTHW OpraHu, lopuanYeckn n Grusnyeckn nuua, n ap.
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6. M3MCKBaT CbAencTBne oT Apyru CTPyKTypm Ha MBP, oT gpyrn abpKaBHW opraHu, oT
opraHv3aunn 1 oT IPUANYECKN 1 GU3nNYecKkn nnua.

AOMUHUCTPaTUBHUTE pa3cnieaBaHunsa Ha OJTAD'™ npuknouBaT CbC 3aKnouYMTeNeH 4oKNaa
C NpenopbkM Npu HeobxoanMMOCT Aa 6baaT npeanpueTn ANCUUNANHAPHW, aaMUHUCTPATUBHN,
bvHaHCOBN n/unn CcbpebHN [encTBMA NO OTHOLWIEHME Ha 3acerHatute WHCTUTYUWUKW, OpraHu,
CNy>KO6M 1 areHUMM 1 Ha KOMNETEHTHUTE OpraHu Ha 3acerHaTuTe AbpKaBy YIeHKK, KaTo ce npaBu
MO-KOHKPETHO OLEeHKa Ha pa3smepa Ha CymMuUTe, KOWUTO cCflegBa Aa O6baaT Bb3CTAaHOBEHM, U
npeaBapuTenHa NpaBHa KBanudukauma Ha yctaHoBeHuTe GpakTn'.

AOMHUCTpaTUBHUTE pa3cneaBaHna B bvnrapmna®® nprknousaT C aHanM3 Ha yCTaHOBEHUTE
baKTn, a KoraTto e Bb3MOXHO M OLeHKa Ha CymMuTe, KOUTOo TpAbBa Aa O6bAaT Bb3CTaHOBEHW MN
yMeTo HeonpaBAAHO pa3xoABaHe TpAGBa Aa ce mpepoTBpatu. B TO3M cMucbn, oTnpaBeHUTe
NPenopbKN NO KOMMETEHTHOCT ca oT ¢mHaHcoBo ectecTBO. AOKOC He HagxBbpnA mMaHgaTa cu,
pa3cnefBanikm M3mMama, KOpynuua unM Apyra He3akoHHa [eNHOCT, 3acArawa ¢uHaHcoBuTe
NHTepecn Ha EBponenckma cbio3, 3aToBa B Te3n Ciyyan He3abaBHO cCe3Mpa KOMMETEHTHUTe
opraHu - [NpokypaTtypaTta n/nn KomucmaTa 3a NPOTMBOAENCTBME Ha KOPYNUMUATA 1 3@ OTHEMaHe
Ha He3aKoHHO npuaobutoTo nmyuectso (KINKOHIW). PascnegBaHunaTa kakto Ha OJIAD, Taka 1 Ha
AOKOC, 3aBbpLluBaT CbC 3aKIuUTENleH JOKNaA, YANATO OCHOBHa Len e aa 6bae v3nonseaH B
aAMUHUCTPATMBHU N HaKa3aTeNHU NPon3BOACTBa KaTo AONYCTUMO [OKa3aTencTBeHO cpeactso?’
3a npegnpuemaHe Ha CbOTBETHUTE AENCTBUA BbB BpPb3Ka C M3BbPLIEHA HepeaHoCT Waun
npecTbnaeHune.

LleHTpaneH octaBa M BbNPOCHT 3a CNa3BaHETO Ha MpouecyanHuTe npasa (mpouecyanHu
rapaHuyMm) Ha yyacTHMUMTE B e€4HO aAMWHUCTPATMBHO pascnefBaHe 1 OCUTYpPABAHETO Ha
TAXHOTO NpaBoO Ha 3awwuTa. [Mpe3ymnumaATa 3a HEBMHOBHOCT M MPABOTO Ha NMUETO Aa He ce
caMoynmnyaBa ca U3pnUHO nocoyeHn B PernameHT 883/2013 r.22 OT gpyra cTpaHa, obaue, NpaBoTo
Ja ce 3anasn MbiyaHMe He e abConTHO NMpPaBo, Tbi KaTo ToBa 6u 6MNO B NpoTMBOpeYne CbC
3a4b/PKEeHNEeTO Ha MKOHOMMWYECKU onepatop (npoBepsABaHuAa OeHeduumep) Aa cbaencTsa B
pPaMKUTe Ha aAMUHUCTPATUBHOTO pa3csiefBaHe, CbriacHo Y. 5 ot PernameHT 2195/96% 1 un. 129
,CbTPYAHMYECTBO C Len 3awmTa Ha rHaHcoBUTe nHTepecn Ha Chio3a” oT GuHaHCOB pernameHT
2018/1046, KonTo rnacu, ye:

JBcudku nuya unu cybekmu, nonydasawu cpedocmea Ha Cvlo3d, 0KA38amM NwBJIHO
CompyoHUYeCmMeo 3a 3awuma Ha ¢uHaHcosume uHmepecu Ha Cwvlo3a U Kamo yciosue 3a
nosydyasaHe Ha cpedcmeama npedocmasam npasama u 0ocmvund, Heobxoo0uMuU HA OM20BOPHUSA
pasnopedumern ¢ 6100xemHuU kpedumu, kakmo u Ha Eeponelickama npokypamypa no omHoweHue
Ha Ovpxasume YjieHKU, y4acmeauju 8 3acuseHo cempyoHuU4ecmso 8 ceomeemcmeue ¢ PeznameHm
(EC) 2017/1939, Ha OLAF, Ha CMmemHama nasama, a Koeamo € noOXo0AWo — U Ha cbomeemHume

18 CbrnacHo goknaga 3a 2017 roguHa, EBponeiickaTa cnyx6a 3a 6opba c usmammTe e oTKpuna 215 pascieasaHusa u
npuknoumna 197 — 6poiika, KoATO ob6xBalla BbHWHUTE pascieaBaHna — B EC 1 no ceeta, M BbTpelwHUTe
pascnegBaHuA.

9 CornacHo un. 11, an. 1, u3p. 2 ot PernameHT 883/2013.

20 CvpasmepHa e HaToBapeHOCTTa Ha gupekuna AOKOC, nmaikun npeasug reorpadckus 06xeaT 1 YoBeLWw KU GpakTop,
Kato 3a 2017 r. e pabotuna no 35 6pos pascneaaHua, 16 OT KOUTO ca MPUKIOYEHW, cnopes MHpopmaumnsa ot
loanwHua goknag Ha Cbeeta AOKOC 3a 2017 .

21 B 127 oT HakasaTeniHo-npouecyanHusa Kogekc.

22 CbrnacHo un. 9, an. 1 pascneaBaHuATa ce NpoBexgaT 06eKTUBHO 1 6e3NPUCTPACcTHO U B CbOTBETCTBUE C NMPUHUMNA
Ha nNpe3ymnuuATa 3a HEBMHOBHOCT U C NpoLuecyanHuTe rapaHunn, NpeaBuaeHn B perfnaMeHTa, a CbrinacHo uin. 9, an. 2
JlnueTo, c KoeTo ce nposexaa cbbeceaBaHe, UMa NPaBo Aa He AaBa NokasaHuA cpelly cebe cu.

3 CornacHo un. 5, 1. 2 ot PernameHTt (EBPATOM, EO) N2 2185/96 Ha CbeeTa oT 11 HoemBpu 1996 rognHa OTHOCHO
KOHTpONa M MNPOBEPKUTE Ha MACTO, M3BbPLWBAHM OT KomucmAata 3a 3awmTta Ha OUHAHCOBUTE MHTEpPeCU Ha
EBponeiicknte obLWHOCTU CpeLly n3mamn 1 APYru HePeAHOCTU ,3a Aa YNECHAT M3BBPLUBAHETO Ha TO3M KOHTPON 1
npoBepKn oT KoMncuATa, MKOHOMUYECKMTE OMnepaTopun ca ANbXHU Aa pa3peLlaTt AOCTbM A0 NOMELLeHUATa, NIoLWunTe,
TPaHCMOPTHUTE CPEACTBa U APYrY MecTa 3a NpodecmoHanHo nonssaHe.”

MNnoBauBCKU yHUBepcuTeT ,Maucul XuneHpapcku” - KHPUANYECKN PAKYATET 74



CnucaHue STUDIA IURIS -Bpoti 1l - 2019 .

HAYUOHA/THU Op2aHU, 3a 0a ynpaxHA8am me 8 NvJIHA CmMeneH Cbome8emHama cu KomnemeHmMHocm.
Mo omHoweHue Ha OLAF me3u npasa 8kno48am npasomo 04 ce U38bpweam pascie08aHus,
8KJIIOHUMETHO NPOBepPKU U UHCNeKyuu Ha mMacmo, 8 ceomeemcmaue ¢ PecnameHm (EC, Espamom)
N2 883/2013 Ha Esponetickusa napnamesm u Ha Ceeema.”

Mpu n3sbpwBaHeTo Ha npoBepka oT AOKOC B bbnrapusa, npouecyanHuTe npasa Ha
MKOHOMMYECKMA onepaTop ce cbbniogaBaT CTPUMKTHO, KaTo CbLMAT ce yBeAoMABa OTHOBO
NpPaBoTO [a He f[aBa MOKasaHMA cpewly cebe cM M BB3MOXKHOCTTA Aa W3MNof3Ba afBoOKar.
MNpepctaBuTenMTe Ha NPOBEPABAHUA MKOHOMMWYECKM OMepaTop MOraT Aa HanpaBAT MUCMEHMU
KOMEHTapX 1 Bb3paKeHMA BbB BPb3Ka C M3BbPLUBAHATA NPOBEPKA HAa MACTO, KAKTO U OTHOCHO
dakTnTe 1 obCcToATEeNCTBaTa, YCTAaHOBEHM B XOfa Ha NpoBepKaTa, C KAKBOTO NMpaBo pasnonaraT u
NKOHOMMYecKknTe onepatopu, nposepsasaHn ot OJIAQ. o TO3M HauumH ce KOoHconuaupat
MaTepuannuTe oT aAMUHUCTPATMBHOTO pa3ciiefBaHe M Ce rapaHTUpa Bb3MOXKHOCTTA CbLMTe Aa
6bAaT M3MNON3BaHN KaTo [OKA3aTeICTBO NPU agMUHUCTPATUBHW, TPaXXAaHCKM UM HaKa3aTenHu
npoueaypw.

CneaBa fa ce vMa npeaBuf, Ye 3ab/PKEHNETO 3a CbAeNCTBME € 1 YacT OT pasnopenbute
Ha JOroBopuTe 3a OTNyCKaHe Ha 6e3Bb3me3aHa PUHAHCOBA NMOMOLL U e 3aKpeneHo B NpaKTMKaTa
Ha Cbaa Ha EBponenckua cbio3 B geno Sigma Orionis/Commission (T-48/16)%*. Pa3nukata mexgy
NpaBoTO Aa Ce 3ana3n MbJlYaHMe M NPaBOTO Ha NIMLETO Ja He ce camoynu4yaBa (B cuTyauumu, B
KOWUTO MMa 3afb/PKeHMeE 3a CbAeNCTBME) e 006eKT Ha nNpakTMKaTa Ha Cbaa Ha EBponenckua cbios,
Hanp. B peweHne Orkem/Commission, Case 374/87, B KOETO peLleHMe ce Ka3Ba, Ye eqHo nuue He
MOXe fa m3berHe pascnefBaHe Ha OCHOBaHMWe, Yye TOBa pa3C/iefjBaHe MOXe Aa [osefe Oo
JOKasaTencrBa, Ye fuMUeTo € M3BbPWWIO HapyleHue. Hanpotus, B agMMHUCTPATMBHO
pa3cnegBaHe, 3acArawlo cpeacTtsa oT EBponenckma Cbio3, MMUETO € ATbXHO Aa OKa3Ba aKTUBHO
CbAeNcTBMe — TOBa O3HayaBa fAa NpefocTaBU usanata Heobxoamma MHPOpPMaLMA, MOUCKaHa OT
pa3cnegBaliy cnyxutenn. ToBa O3HayaBa, Ye MPaBOTO Ha fvuaTa Ja He ce camoynu4yasaT no
BpeMe Ha aAMWHUCTPATUBHO pa3cfiefBaHe, MpU CbLECTBYBALO 3agb/PKeHre 3a CbAencTBue,
TpAbOBa Aa ce Tb/KyBa KaTo NpaBo Ha NvuaTta Aa He 6bAaT 3acTaBAHW OT pasciefBalma opraH aa
NPU3HaAT yyacTne B onpeaeneHo HapyLeHne, HO He 1 B CMUCH/T Ha OTKa3 OT CbAeNncTBme.

B TO3M acnekT cnepBa fa ce U3TbKHE NMPEeBaHTMBHATA U KOPEKTMBHA QYHKUMA Ha BCAKO
aAMVHUCTPATUBHO pa3c/iefBaHe, KaKTO M AoMbliBaliaTa My CTOMHOCT KaTo MApKa 3a 3aluTa Ha
¢dvHaHcoBUTe NHTepecn Ha EC, cbrnacHo un. 325 ot OOEC. MNpakTukata nokasea, Ye B HeMasika
yacT OT C/lyyaunTe, 3arnoYHaTUTe HaKa3aTelHM NPOM3BOACTBA ce 6a3npaT MMEHHO Ha YCTaHOBEHUTE
CbMHEHMA 3a WU3MaMa, W3BbPLIEHW B PaMKUTE Ha aAMUHUCTPATUBHUTE MNPOU3BOACTBA, a
NPenopbKUTE 3a N3BbPLUBAHE Ha KOPEKTUBHU AENCTBUA KAacasaT 3HauMTeneH obem oT cpeacTea®.
OT ocobeHa BaXXHOCT ce OKa3Ba M CbAENCTBMETO OT CTPaHa Ha MKOHOMMYECKUTEe onepaTopwu,
KOEeTO AeNCTBME PaboTn KaKTo B TEXEH MHTEPEC, Taka M B MHTEpEeC Ha pa3ciieBaHeTo.

De lege ferenda, c ornep egHakBo TpeTMpaHe Ha MKOHOMMUYECKUTE onepaTopu B Lenus
EBponenckmu cbto3, 61 61Mno NpenopbYNTENHO BbBEXAAHETO Ha T.HAP. MUHUMAJTHU U3UCK8AHUA 3a
byHKUMOoHMpaHe Ha cnyxbute AOKOC, KonTo Aa BKIOYBAT MMEHHO pa3ciieaBall NpaBoOMOLUKSA, C
KakBMTO pa3snonara u 6barapckata KoopauHauMoHHa cy»kba 3a 6opba ¢ M3mamnTe, Cb3fgageHa
Cbr1aCHO M3NCKBAHETO Ha un. 3, nap. 4 ot PernameHT 883/2013 r., KOETO e CNOMOrHe 1 3a no-
edeKTBHO onepaTUBHO CbTPyAHMYEeCTBO C EBponerickaTa npokypatypa.

24 ECLIEEU:T:2018:245
% MpenopbKuTe oT pascneasaHuata Ha OJIAD 3a 2017 r. ca 3a Bb3cTaHOBABaHe Ha 3.095 Munuapaa espo.
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FTPAXMIAHCKO NPOLIECYAJIHO ITPABO

CbOTHOLWUEHUETO MEXAY
MAPAJIEJIHA NPOU3BOACTBA NPEA CbA N APBUTPAXK

aaB. AHacTtac lyHeB
JlokmopaHm 8 fOpuduyeckua ¢pakyimem
Cogputicku yHusepcumem ,Cs. KnumeHm Oxpuocku”

Pe3some

B cmamusama ce pasenexoam ssnpocume, c8vp3aHu ¢ nposexoaHemo Ha 08e napanenHu
UCKOBU npou3sodcmed, kKoumo ce pa3susam nped OvpxaseH Cv0 U hped apbumpax, Kamo ce
omkposga ocobeHocmma Ha npobnema cnpamo Opyau cxoOHU xunomesu. [lopadu nuncama Ha
u3csied8aHe no 8vNPOCA Ce NPAsu CPABHUMEIHONPAseH npe2sied Ha 8b3MOXHUME peuleHUs, Kamo
ce cpasHasam penesaHmMHume pasnopedbu 6 lepmaHus, OpaHyus, Lleeliyapua u AHenus. Be3
OCHO8A HA CPABHUMETHONPABHUSA npeasied ce 8b8eXX0a NOHAMUEMO 3a NApasesHU Npou38o0CcMada,
Kamo ce noco4eéa npasHuHama 8 ypedbama Ha 8enpoca 8 6vi2apckomo npaso. B masu epw3ka ce
npassam csomeemHu npedsnoxeHus de lege ferenda, 4pe3 koumo O0a ce 3a4emam ce8vp3AHUME
npouecyasHu UHCMuUmymu, HO CbUjespeMeHHO ce 3and3u asmopumemad Ha dpbumpaxa Kamo
UHCMuUMyyus.

Knioyosu dymu: 06w uckos npoyec, cnupaHe Ha npouzgoocmeomo, apbumpax, napanesnHu
npou3soocmea

Abstract

The article deals with the issues connected to conducting two parallel claim proceedings before
a state court and an arbitral tribunal. The particularities of this problem stand out in relation to other
similar hypotheses. Due to the lack of research of the issue a comparative overview of the possible
solutions is conducted through analysis of the relevant provisions of German, French, Swiss and
English law. On the basis of this comparative overview the concept of parallel proceedings is
introduced and the gap in the Bulgarian regulation of the issue is pointed out. In this regard proposals
for amending the legislation are discussed so that the related procedural concepts are considered
while preserving the authority of arbitration as an institution.

Keywords: general claim procedure, stay of proceedings, arbitration, parallel proceedings

YBog

CratnATta m3cnefBa BbNpoca 3a CbOTHOLWEHMETO MexAy ABe napanenHu npoun3BOACTBa
MeXAy WAEHTUYHM CTPaHM CbC CXOAEH WX efHaKbB npeameT Ha Crnopa, OT KOMTO efHOTO ce
pa3BuBa Npef AbpKaBeH CbA, a APYroTo — npep apbutpax. Ypes cbnoctaBka Ha 6barapckoTo
npoLuecyanHo NPaBo C paspeLlleHMeTo Ha YyKAeCTpaHHUTe NpaBHM CUCTEMN Ce CTUra Ao 1U3BoA
Kak cnefBa Aa ce npoueavpa B nogobHa cuTyaums, Taka ye fda ce m3berHat eBeHTyaslHO
Hef06POCHBECTHO MOBEAEHME Ha CTpaHUTe, 3abaBsAHE Ha NPOM3BOACTBOTO, KAKTO M PUCKDBT OT
NpoTMBOpPeUMBM pelleHua. [penopbyBa ce CbOTBETHA NPOMAHA Ha 3aKOHOJATENCTBOTO, KOATO Aa
oTpa3ABa ObarapckuMTe npouecyanHn pasbupaHnsa MO HauMH, KOMTO B CbLOTO Bpeme fAa
CTUMyNMpa CTpaHWTe Aa ce [OBEePAT Ha M3bopa C1 Ja CKoYaT JOrOBOPY C apbuTpakHM Knaysu.
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3HaYMMOCT Ha TemaTa

3a napanenHu NPou3BOACTBa UM NPOLIECK Ce roBOpW, KoraTo eanH cnop 6bae oTnpaseH
3a pelleHne egHOBPEMEHHO KbM apObuTpak, HO U KbM ObprKaBeH Cbf, KaTO M3BbH NpegmeTa Ha
CTaTuATa OCTaBaT BbNPOCUTE 3a MapanenHo npoTuyawmuTe MPou3BOACTBA B ABe pPas3NyHU
AbpPXaBHN CbAWIMLIA U MeXay ABa apOUTpaKHM CbCTaBa, KakTo 1 cneynduknte, B Ciyvyam ye
ObPXaBHUAT CbA He ce Hamupa B bbarapua, 4OKONKOTO B Te3n ciyyam ce NOCTaBAT NO-CKOPO
Knacnyeckun BbNpoCcu Ha MeXAyHapOAHOTO YaCTHO NPaBO, a HE M Ha rpaXaaHCcKmA npouec.

OnncaHaTta xmnoTe3a MoXe Aa ce NPOABMN NPUHLUNHO BMHAru, KOrato JOroBOpbT Mexay
CTpaHUTe CbAbpXa apbuTpaxkHa Knaysa, JOKONIKOTO Ta3u Kay3a He Agepormpa Bb3MOXKHOCTTa
cnop»bT Ja 6bae pasrnefaH OT CbA — KaKTO B Cllyyall Ha B3aMMHO Cbrfiacve CnopbT Aa He 6bge
OTHacAH Ao apbuTpaxk BbMpPeKM CKAYeHaTa Knay3a, Taka MW 3apagu  eBeHTyaslHa
HeQenCTBMTENHOCT Ha Knay3aTa. [Jbp»KaBHUAT Cbf, BKNIOYMTENHO 1 6brapcKMAT, caMm npeLeHABa
Janun Moxke Aa pasrnega aenoto — un. 14, an. 2 [TIK, KaTo YacTHONPABHOTO CNOpa3yMeHne Mexay
CTpaHUTe HAMA KaK Aa gepormpa CyBepeHHaTa npaBopa3faBaTesiHa BAacT Ha AbpXaBHWA CbA,
nopagn KOeTo Bb3pakeHMEeTO 3a HannuyvMe Ha apbuTpaxHa Knaysa TpsabBa ga ce penesBupa oOT
CTpaHaTa, a He ce B3MMa npeaBup CyxebHO OT cbha. Ta3m HeroBa xapaKTepucTuka Ha
OTHOCUTeNHa npouecyanHa npeanocTaBka € Bb3npueTa B MHO3WMHCTBOTO OT npouecyanHute
3aKoHofaTencTea'.

Ot gpyra cTpaHa, Korato Mma CbMHeHVe Janu Knay3aTa e AeCTBUTESIHa, OTHOBO He e
N3KJIIOYEHO [a Ce roOBOPW 3a NapanesHy NPon3BOACTBA, 3al0TO HE CaMO CbAbT, HO U apOUTpaKbT
pasnonara C NpaBOMOLYMETO Aa Ce MNPOWU3HAcA aBTOHOMHO MO BbNpoca Adanu pasnonara ¢
KOMMETEeHTHOCT — TOBa € Taka HapeuyeHVAT npuHumn Kompetenz-Kompetenz, KOUTo e Bb3npueT n B
6bnrapckoTo nNpaBo Ypes pasnopenbata Ha un. 19, an. 1 ot 3akoHa 3a MeXXAyHapOAHMA TbProBCKK
ap6utpax (3MTA). To3n npuHUMN, CbabpXaw ce B Wi. 16 oT 3akoHa-moaen Ha YHCUTPAJI 3a
MEeXAYHapOAHMA TbProBCKM apbuTpax, e Npu3HaT B NOBeYeTO apOUTpaKHU 3aKOHOAATENCTBA,
TbW KaToO AaBa Bb3MOXHOCT Ha apOUTPaXKHUA CbCTaB Aa NPOABIIKU pasrfeXgaHeTo Ha AenoTo
JOpU N NpWU OTNPaBEHO Bb3pa)keHMe cpelly KOMMeTEeHTHOCTTa My, BMeCTO Aa ce Hanara Aa
m3vakBa OuHanHaTa npeueHka Ha CbAa NPV BCAKO OTNPaBEHO Bb3pakeHue cpeLyy
KOMMETEHTHOCTTa, HE3aBMCKMMO OT TOBa KONIKO 060CHOBaHO e To?

[JencTBrneTo Ha TO3U NpUHUMN obaye YecTo BOAM AO CMTyauusa, MPU KOATO U CbAbT, U
apbuTpaXXbT pellaBaT, Ye MMaT KOMMNETEHTHOCT 1 NpMeMaT cnopa 3a pasrnexgaHe. B To3um cnyyan,
3a pasnvka OT BbTpellHaTa ypeaba Ha Npon3BOACTBOTO Npef AbprkaBHUA CbA (BKNIOYNUTENHO U B
O6bArapckma rpakAaHCKM npouec no cunata Ha un. 213 [TIK), He mMoXe pa ce roBopu 3a
obeanHABaHe Uy KoOHcoNnAnpaHe Ha NPON3BOACTBATA MO MOYMH Ha CTPAHUTE UAK CbAa, 3aloTo
CnopbT MOXe Aa 6bAe pa3pelleH caMo OT eflHa OT ABeTe lopucanKkumn. ETo 3awo He cblyecTByBa
Bb3MOXHOCT 3a KOMMPOMMCHO M WKOHOMUYHO paspellaBaHe Ha BbMpoca 3a napanenHaTta
BUCALHOCT Ha ABETe NPOM3BOACTBA.

Temata e pgonbnHUTENHO akTyanHa B bbnrapuAa nopagn Bce ouwe HepaspelleHute
ANCKycun 3a obxBaTa Ha AelcTBMe Ha apbuTpaxKHaTa Knay3a B HAKOW cneumduyHn XunoTesu:
Hanpumep ganu npasmnoTo Ha un. 301 T3 ce npunara 1 cNpaMo apbuTpaxkHaTa Knaysa®; ganu npu

! Bx. Ctanes, . — Apbutpax no yactHonpaeHu cnopose. C.: Cuena, 1999, c. 69.

2 MNoBeue 3a NPUHLMMNA U HErOBUTE MPOAB/IEHNA B 3aKOHA-MOAEN U B PA3NUYHU IOPUCANKLNN — BMECTO BCUUKU BX.
Born, G. — International Arbitration: Law and Practice, Alphen aan den Rijn: Kluwer Law, 2012, pp. 51 ff.

3 Bx. Hanp. MbpeaHoBa, b. — 3a npunoxeHneTo Ha un. 301 oT TbProBCKMUA 3aKOH MO OTHOLWEHUE Ha apbUTPAXKHOTO
cnopasymeHue, JocTbnHa Ha http://gramada.org/npunoxkeHneTto-un-301-Tbprosckma-3/, a B obpaTtHUA CMUCHA
Tymbes, E. — 3a npunoxmnmocTta Ha un. 301 oT TbproBCckMA 3aKOH KbM apbuTpaxkHuUTe cnopasymeHus, e-digest DPC,
6poii 60/2014 r., pocTbnHa Ha https://www.dpc.bg/p/doc/dpc-dpco-digest-april-june-2014-303.pdf
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npexsbpisAHe Ha B3eMaHeTO Ce MpexBbpna 1 apbuTpaxHaTa Knaysa*, Kakto u gpyru nogobHu
Bbnpocu. [lo TAX MMa He caMO Pas3fIMYHM MHEHMA B AOKTPMHATa, HO U NPOTUBOpPEYMA Mexay
npakTukaTta Ha BKC, opmmpaHa B npomnssoacTBaTta No oTMAHa Ha apObuTpaXxHO pelleHre No pega
Ha un. 47 3MTA, oT egHa CTpaHa, M NpaKkTukaTa Ha ApbutpaxkHusa cbg npu bbnrapckarta
Tbprocko-npomuwseHa nanata (AC npu BTIM) KaTo Han-npecTkHa U ONMWTHa apbuTpa)kHa
NHcTUTYumna B bbnrapua, ot gpyra’. AKo ce cnefBa Ta3nm Beuye TpalHa NpakTMKa 3a obxBaTa Ha
apbuTpaxHaTa Knay3a B MOCOYeHWTe XMnoTesun, TO U CbAbT (Bb3 OCHOBa Ha pa3bupaHuATa Ha
BKC), n apbutpaxbT (Bb3 0CHOBa Ha pa3bupaHusaTta Ha AC npu BTT1IM) 6y cnegBano ga npuemart, ye
pa3nonarat C KOMMETEHTHOCT, KOETO MNpaBM HaMb/HO peanncTtMyHa Bb3MOXKHOCTTa 3a [ABe
napanenHun Nnpon3BoAcCTBa.

MoHATMe 3a napanenHn NponsBoACTBA

B HAKoM cnyyan napanenHoTo BoAeHe Ha cbaebeH M apbuTpakeH npouec pasKkpuea
HegoOpPOCHbBECTHUTE HAMEPEeHWs Ha efHa OT CTPaHUTE — HanpuMep ako MKOHOMWYECKM Mo-
CUnHaTa CTpaHa uenuv aa npeasasn HAKONKO napanenHu UCKa, 3a fa pasopu gpyraTta CTpaHa, KoATo
e e NpVHyAeHa Aa ce 3alMTaBa o BCeKM enH OT TAX; ako Npu Beye 3aBefeHO AeN0 OTBETHUKDT
ncka Aa 3abaBu pasrnexgaHeTo My, KaTo NpeasBu HOB MCK, MO KOMTO Aa ce obpasyBa OTAENHO
NPOn3BOACTBO.

Bb3MOXHO e 0b6aue napanenHOTo NPOTMUYAHE Ha NpoLecuTe Aa Ce Ab/MKN Ha Hal-Pa3finyHM
APYr1 MPUYMHK, KaTo Hanpumep 060CHOBaHO CbMHeHME B AeNCTBUTENIHOCTTa Ha apbutpakHaTta
Knaysa, onaceHue 3a noracsiBaHe Ha npasa (Hanpumep B Cly4yal Ha NPeacToAWO M3TUYaHE Ha
JaBHOCTTa, KOraTo CTpaHaTa He e CMrypHa Aanuv e Hanvue BanugHa apoutpakHa Knaysa unm ganm
KnaysaTta obxBalla npouecHua cnop) unn apyru. He moxe ga ce npveme eAHO3HaYHO, Yye CTaBa
Ayma 3a BbMpocC Ha 3n10ynoTpeba ¢ npouecyanHn npasa UM TbKkMO 06paTHOTO — YNpa)KHABaHE Ha
rapaHTMPaHOTO NPaBO Ha AOCTbMN A0 NPaBOCbAME, KOETO HEMUHYEMO BKITIOUYBA U apOUTPaKHOTO
npaBopasfaBaHe.

MNpobnembT ce yCnoXHABa Mopagn nuncata Ha fAcCHa YHMBepcCanHa AedMHUUMA Ha
ABMIEHMETO MapanenHn npouecn, ToecT KakBa TpAbBa Aa e CTeneHTa Ha CXOACTBO Mexay
NPOM3BOACTBATA, 3a Aa Ce NOCTaBA BbMPOCHT 3a TAXHOTO MapanesnHo npoTuyaHe. Bcaka npaBHa
cMcTeMa pasnosiara CbC cobctBeHa aeduHULMA, NOBAMAHA OT pa3bupaHMATa Ha CbOTBETHUA
rpaXkgaHCKM npouec, KaTo OCBeH ToBa B apbuTpa)kHaTa TeopuA M MNpakTMKa ce 3abenAsBa
HeXenaHue oT NpuabPXKaHe KbM CTPUKTEH CTaHAAPT 3a AePnHUpaHe Ha ABNeHneTo®. 3aToBa 1 ce
HanaraT Mo-ckopo 0606WeHn Kputepun, OTKONKoTo AebuHuums’. TakmBa morat ga 6baat
OTKpPUTM B fOKNada Ha MexayHapogHaTa acoumauma no npaso (ILA) OTHOCHO BUcCAWMTE npoLeck
n apbutpaxa ot 2006 r.2 Cnopea ILA napanenHu npouecu ca ABa NpoLeca, KOMTO ca BUCALWM nNpeg
AbpKaBeH CbA M apbuTpaxkeH CbCTaB, KaTo CTPaHUTE Ca eOHM U CblW, a eAuH UK NnoBeye OT
CMOPHUTE BBNPOCK Ce NPUMNOKPMBAT MO CbLLECTBO.

4 Bx. Hanp. MeaHoB, A. - Bbnpocu 0THOCHO o6ema Ha NpexBbp/sHNTE NpaBa npu uecus, TbProBCKO U KOHKYPEHTHO
npaeo, KH. 4/2010 r., 23-34, a B 06paTHMA cmucon [parves, [. — [elicTBNE Ha NPexBbpAHETO Ha B3eMaHe (Luecus)
BbPXY apbuTparkHa Knaysa, Tbproscko 1 obnunraumoHHo npaeo, KH. 3/2015 r., 34-46.

5 Bx. PeweHue Ha AC npu BTMM ot 18.03.2009 r., ny6nnKyBaHo Ha:
https://www.bcci.bg/resources/files/reshenieKolegiaNo1.pdf

% Moseue 3a ToBa saBneHune npu Schaffstein, S. - The Doctrine of Res Judicata Before International Commercial Arbitral
Tribunals, Alphen aan den Rijn: Kluwer Law, 2016, § 4.126. Cnopep aBTopKaTa B apbuTpaxHaTta npakTmka ce nsbarea
KOMEHTap Ha BbMNpOCK KaTo HamnpumMep Kak ce onpenensa NpUioXXMMOTO MPaBO KbM CuUiaTa Ha NPecbAeHO Hewwo 1
HelHnA obxBar.

7 Bx. Erk-Kubat, N. - Parallel Proceedings in International Arbitration: A Comparative European Perspective, Alphen
aan den Rijn: Kluwer Law, 2014, p. 16.

& JloknagbT e poctbrneH Ha https://www.law.columbia.edu/sites/default/files/microsites/columbia-arbitration-
day/files/ila_recommendations_on_res_judicata_2006.pdf
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Ta3n pedunHUUMA e [ocTaTbyHO o6WaA, 3a Aa MoXe fda obxBaHe He caMO TACHOTO
pa3bupaHe 3a Nb/ieH MAEHTUTET HA CTPAHUTE U OCHOBAHMETO, HO K NO-LUMPOKOTO CXBallaHe 3a
NOEHTUTET, KOETO € 3aCTbMNeHO B CTPaHUTE OT aHrNM0-aMepPUKaHCKMA NMpaBeH KPbr, KbAeTo no-
YeCcTo Ce roBOPM 1 3a CUMA Ha NPECHAEHO HELO CMPAMO BCUUYKN TPETH n1ua’.

B npakTtukata Ha Cbaa Ha EBponenckusa cblo3 ce Hafara nogobHO MO-WMPOKO CXBallaHe.
TunuuHM NprMepn 3a ToBa Ca Hanpumep pelueHreTo no aeno C-144/86 — Gubisch Maschinenfabrik
v Palumbo, B KoeTo CbabT Npuema, 4e MAEHTMYHOCT Ha OCHOBAHMETO e Hanuue Npu ABa UCKa, OT
KOUTO eQVHUAT Kacae aHra)KMpaHeTo Ha AOroBOpHaTa OTFOBOPHOCT Ha OTBETHWKA, @ BTOPUAT —
YCTAaHOBABAHETO, Ye CbLMAT TO3U JOroBOp € HeAeucTBUTeNneH, Npu KOeTo OTBETHUKbLT Mo
nbpsoTo Aeno e uuwel'’. C Toa peweHne CbabT Ha EBponenckma cbio3 Hanara TeopuATa, Ye aBa
ncka, obeanHeHn OT OOLOTO CU AOrOBOPHO MPABOOTHOLWEHME, Ca UAEHTUYHWN, HE3aBUCMMO OT
TOBa KaKbB € TeXHMAT neTutym. Ta3u npakTuka BMnocneacTBMe e 3aTBbpheHa C peleHneTo no
aenoto C-406/92 - Tatry v Maciej Rataj. C Te3n cBon pewweHna CbAbT Hanara Cblo Taka ngeATta 3a
€OQWNHHO NOHATUE 3a MAEHTUTET MO OTHOLUEHME Ha cunaTa Ha NPecbAeHO Hewo MO rPaKAAHCKM
Jena Ha eBpOMNEencKo HMBO, KaTO M30CTaBA uAeATa fa Ce MnpefocTtaByM Bb3MOXKHOCT 3a
camocToATeNHN fedrHMLMN Ha 06XBaTa Ha CcuaTa Ha NPeCcbAEeHO HELWO OT CTPaHa Ha pa3NnyHuTe
AbprKkaBU-uneHKW. Bbnpekn ToBa obaue npeanoxeHOTO Th/IKyBaHe Kacae N3KNIoUNTENHO BbNpoca
3a naeHTUTETa Ha AenaTa KaTo YacT OT NpeLleHKaTa Ha BbNpoca ganu e Hanvue BucAw npouec (lis
pendens) no cMmmucbna Ha yn. 27 ot PernameHT 1215/2012 r. Ha lNMapnamenTa n CbBeTa (,Bptokcen
I). ETO 3allo npunaraHeTo Ha TO3U CTaHAAPT B pPaMKWTe Ha apObUTpa)kHOTO MPOM3BOACTBO He
MoOXe fla 6bae abCoNTU3NPaAHO N € CNOopPHa HeroBaTa OTHOCKMMOCT.

be3 pa ce HaBnu3a no-3agbnbouyeHo B Tas3nM TeMa, KOeTO npeanonara uscneaBaHe Ha
TeopuATa Ha cCulaTa Ha NpecbAeHO Hewo, Kato 0606weHn 6enesn Ha wAeHTUTETa Ha
napanenHuTe npouecn cneaBa fAa ce npuvemMat WAEHTMYHOCTTAa Ha rflaBHUTE CTPaHU WU
MOEHTUYHOCTTA Ha MOHe eAuH BbAPOC, KOWTO nornaga B npegMeTa M Ha ABeTe gena. Tasu
aedvHnuma obaye TpabBa BMHArK Ja ce NOCTaBA Mo CbMHeEHMe C orfef Ha cneundpukmTe Ha
crnopa — Hanpumep cbobpasHO 0COOEHOCTUTE Ha MPABOTO MO CepanuweTo Ha apbuTtpaxa (lex
arbitri) N Ha NPaBOTO Ha AbprKaBaTa, B KOATO Lie Ce TbPCU M3MbAHEHME Ha apOUTPaKHOTO
peweHune. MNopagn ropHOTO eANHCTBEHUTE 6e3CNOPHM CllyYyan Ha napanesHyn npouecn ca Tesu,
NPV KOUTO CTaBa Aiyma 3a MAEHTMYHOCT B TECHUA CMUCDH/ Ha AyMaTa, @ MUMEHHO — NAEHTUYHOCT Ha
OCHOBaHWe, NETUTYM U CTPaHMW.

PaspeleHneTo B pasnmyHnTe AbpKaBuN: 1NNca Ha yHUBepcaneH Kputepun

Bbnpekn ye nprMHUMNDBT, Ye apOUTPaKHUAT CbCTaB CaM NpeLieHABa JaNv € KOMNETEHTEH, €
BaNMAeH BbB BCAKA AbpXKaBa, Bb3npuena 3akoHa-mogen Ha YHCUTPAJL, tom e BbBegeH no
pa3nnyeH HaunH OT rNefHa TOUYKa Ha AeCTBUETO My, MPUIOXKHOTO NMOMe U HaunHa 3a pefnieBupaHe.
Un. 16 ot 3akoHa-mogen Ha YHCUTPAJT He faBa OTroBOp Ha BbMpoca Aann apoutpaxkbT UM CbabT
MbPBK Ce NPOU3HACAT NO KomneTeHTHocTTa c1''. Ob6waTa KapTHa Ha 3aKoHa-MoAen e cflefgHarta:
AbPXKaBHUAT Cb MOXeE a Ce NPOoM3Hece MO KOMMNETEHTHOCTTa CU NapaneniHo c apbuTpaxa (un. 8,
an. 2 oT 3aKOHa-Mogen), a apbuTpaXbT MOXe fia Cce MPOU3Hece No KOMMETEHTHOCTTa CU Ha obwo
OCHoOBaHwMe (un. 16, an. 3 oT 3aKoHa-MoAen), KaTo TOBa MOXe Aa CTaHe C MeXAWHEH aKT, KOWTO
nognexmn Ha cbaebeH KOHTPOJ, WM HaMpPaBO C OKOHYATENHOTO CU pelleHne, KOeTO Cbllo
noanexmn Ha cbebeH KOHTPON 3a NpM3HaBaHe 1 foNyCKaHe A0 N3MbHEHNE.

° Bx. Schaffstein, S. - Op. cit., p. 16.
1° MoapobHo 3a ToBa geno npu MclLachlan, C. - Lis Pendens in International Litigation, Leiden: Brill, 2009, pp. 130 ff.
1 Bx. Erk-Kubat - Op. cit., 36-37.

MNnoBauBCKU yHUBepcuTeT ,Maucul XuneHpapcku” - KHPUANYECKN PAKYATET 73



CnucaHue STUDIA IURIS -Bpoti 1l - 2019 .

Nluncea ypepba He camoO OTHOCHO MOPEAHOCTTa, B KOATO CbAbT M apbUTpaxbT ce
NPON3HACAT NO KOMMETEHTHOCTTA CU, HO M OTHOCHO 0b6XBaTa Ha NPoOBepKaTa, KOATO CbAbT NpPaBu
Nno OTHOLWEHMe Ha apbuTpaxkHaTa Knaysa. OT un. 8 oT 3akoHa-mMogen He MoXe Aa ce Harnpasu
n3BOA Janu CTaBa Ayma 3a LANIOCTHa NpoBepKa wunu nposepka prima facie, Toect 6e3 pga ce
HaBnM3a MO CbLECTBO OTHOCHO CbAbpPXKaHWETO Ha Knays3aTta. Hewo noseye — un. 8, an. 2 ot
3akoOHa-Mofen CbAbpKa eAnH CPAaBHUTENTHO HeyTpasieH M3Ka3, KaTo MPeaBMKAa, Ye ako CbAbT
npuemMe, Ye MMa BanuaHa apbuTpakHa Knaysa, TOW He ce OTKa3Ba OT KOMMETEeHTHOCTTa U, a
HanbTCTBa CTpaHUTE KbM apbuTpak, KOETO CbLo Ce npwusara No pPasfMyeH HauyvH B pasnyHnUTE
AbprkaBun'?,

Hanara ce u egHO pApyro pasrpaHuMyeHue cCnpAmMO CiyvyauTe, Korato ce pa3BuBar
napanenHn NPoW3BOACTBa Npef ABe Cbaunuwa, 6e3 ga yyactBa apbuTpakeH cbcTaB. B To3m
cnyyvyan 3a AbpxKaBute-uneHkn Ha EC ce npwunara PernamenTtvbT ,bptokcen |, cvotBeTHO
n3meHeHuAT PernameHT ,Bptokcen | bis”, kKato cbrnacHo HerosaTa ypeaba nNpu UCKoBe C efVH 1
CbLN NpegMeT U Mexay e4HM U CbLyM CTPaHu BCEKM CbA, Pa3fInyeH OT MbpBUA ce3upaH, cnmpa
NPON3BOACTBOTO [0 YCTaHOBABaHE Ha KOMMETEHTHOCTTa Ha MbpBWA, Clef KOeTo, ako Tou
YyCTaHOBW, Ye e KOMMNeTEeHTEH, BCEKW CiefBall Cbf Ce OTKa3Ba OT KOMMETEHTHOCTTa Cv Aa pasrneaa
cnopa. igeHTnyHmn ca n pasnopepbute Ha un. 27, an. 1-2 ot KoHBeHuuATa ot JlyraHo, KouTo ca
NPUNOXMMN CNPAMO AbpXKaBUTe-uleHKN Ha EBponelckaTa acoymayma 3a cBo604Ha Tbprosus.

ApOUTPaXHOTO MPOM3BOACTBO OT CBOA CTPaHa € M3PUYHO U3KIKUYEHO OT obxBaTa M Ha
[BaTa akTa — Nno cunata Ha un. 1, an. 2, 6. ,r ot PernamenTa ,bptokcen I, kakto n un. 1, an. 2, 6. ,r*
ot KoHBeHuwuATa oT JlyraHo.

MNpy napanenHn npouecn C yyacTMeTO Ha Cbh W apbuTpaxk obaye pokTpuHaTta 3a lis
pendens He ce npunara. NpnynHaTa e, Ye Taka 6m ce NoguEeHWNO 3HAaYEeHMETO Ha apbuTpakHaTta
Knay3a, KoATO MHOro fiecHo 6u morna ga 6bae obescmuncneHa, 6e3 fa nma ocHoBaHMe 3a ToBa. B
apbutpaxkHaTa npakTMKa TOBa fABMIEHWE € M3BEeCTHO KaTo ,TopnuavMpaHe” Ha apbutpaxHaTa
Knaysa — npegsaBaABaHe Ha UCK Npef CbAa, KOWTO YecTo e no-yaobeH 3a vuleua, oT KoeTo cneaBa,
ye CaMO 3alL0TO TOM e MbPBM, KOMMNETEHTHOCTTA Ha apbuTpaxka e n3zerta'. [Jokato cbaunmilata
Ha pasNYHUTE AbP)KABU-YNEHKM Ca MO MNpe3yMnumsa PaBHOCTOMHM M B oOWMA Cnyyar HAMa
npUYMHa 3a NPUBUNErMPOBaHE Ha eAWH OT TAX B C/lyyan, 4ye MnoBeye OT eAuH pasnofara C
KOMMETEHTHOCT, TO MPX KOHKYPEHUMA MexAay Cbh M apbuTpak ToBa He e Taka. ETo 3awo
aBTOHOMHOTO pa3pelleHne Ha PernameHta ,Bpiokcen I n Ha KoHBeHuuATa ot JlyraHo He ce
npwniara no oTHOLEHME Ha apbuTpaxa.

3a uenTa ce Hanara fia ce U3cefBa CbOTBETHOTO NPABO Ha ce3npaHuA cba (lex fori), 3a pa
ce NpeLeHn KakBU LWe ca nociegnumTte oT napanenHuTe npouecn. Hukoa ot nscnegsaHute no-
HaTaTbK Abp)KaBM He BbBeXxAa NpaBunoTo, ye lis pendens ce npunara MO OTHOLEHME Ha
apbuTpaxa, nopagn KoeTo pelleHneTo Ha npobnema TpAbBa Aa ce TbpCK B APYrM MEXaHU3MU,
BKJTIOUMTENIHO B KYNITYPHUTE 1 COLMANHN Pasnnymna Ha AbpKaBuUTe NO OTHOLWIEHME Ha NOAXOAA UM
KbM apOUTPaKHOTO NPoK3BOACTBO' .

12 Bx. Liatowitsch, M., M. Bernet - Probleme bei parallelen Verfahren vor staatlichen Gerichten und vor
Schiedsgerichten, Internationales Zivilprozess- und Verfahrensrecht 1V, Zirich: Schulthess, 2005, 148-152, cnopeg
KOUTO TpuTe 0606LWEeHN NPUHLUMHU BB3MOXKHOCTM Ca Aa NUMNCBA BCAKAKBA KOOPAWHALUA MeXdy CbAebHOTO u
apOUTPaXXHOTO NPOU3BOACTBO; Aa UMa NPEAUMCTBO Ha efjHa OT ABeTe PUCANKLUN C orned Ha dpaKTuueckaTa CcTpaHa
Ha cropa; UIn Aa MMa NPejuMCTBO C Orflef Ha MOMEeHTa Ha NpeasaBABaHe Ha UCKa.

13 OTHOCHO ,TopnunupaHeTo” — BX. Hanp. Carducci, G. — Arbitration, Anti-Suit Injunctions and Lis Pendens under the
European Jurisdiction Regulation and the New York Convention, Arbitration International, Vol. 27, No. 2, 177-178.

14 Bx. Erk-Kubat - Op. cit., pp. 110 ff.
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PaspelwleHuaTa B pasnnyHu AbpKasn

opHUTEe 0OCTOATENCTBA, KOUTO He Ca M3ACHEHM eQHO3HAaYHO OT camms 3aKoH-MoAen Ha
YHCUTPAJI, HanaraT ga ce pasbepe KakbB Moaxod ca W3MOn3BanM BoAewMTe €BPOMNencku
lopucankumn, Bb3NpUenn 3akoHa-Modes, KakTo W HaTpynaHata Mno-BaXkHa MpaKkTuka no
npunaraHeTo Ha NPUHUUNHUTE Pa3dbupaHNa U NOAXoAa Ha 3aKOHa-mMopen, KakTo U KakBWU ca
pa3bupaHuATa Ha AOKTPUHATA 1 CbAebHaTa NPaKTMKa B Te3M IOPUCANKLAN.

FepmaHus

B MepmaHuA NpuvHUMNBT, Ye apbuTpaxkbT pellaBa fanv € KOMMETeHTeH Aa pasrneaa
aenoto, e npeasuaeH B § 1040, an. 1 ot HemckuaA Zivilprozessordnung (ZPO), Ho oT ToBa He cnefBa
NpUopuUTET Ha apbuTpaka NPY KOHPANKT Ha KOMNEeTeHTHOCTU. HanpoTuBs, BuaHo ot § 1032, an. 1
ZPO, cbabT NpeKpaTABa KaTo HegonycTMMO NPOM3BOACTBOTO, KOraTo e NOBAUrHaT Crop, KOWTO e
BK/IOYEH B npegmeTa Ha apbuTpakHa Knays3a, HO CblUeCcTByBa W3K/IOUYEHME, Ye ako CbAbT
yCTaHOBW, Ye Kray3aTa e HedeNCTBUTeNHa, HeedeKTMBHA MAW Heu3NbiHMMA'>, TOM MOXe Aa
NPOABIKM Aa pasrnexana 4enoTo.

OTKa3bT OT pas3rfexgaHe Ha [AenoTo OT AbpXaBHMA Cba MNOpaan HanMYMeTo Ha
apbuTpakHa Knaysa ce NOCTaHOBABA C ONpeAeNeHne 3a HenpuemaHe Ha AenoTo, C KOETO UCKBT ce
06ABABa 3a HeQONYCTUM, KaTO FePMaHCKUAT Cb He Ce 3aHMMaBa CbC CbLLEeCTBOTO Ha cnopa. ToBa
onpepeneHne ob6Bbp3Ba BCEKU cnefBally CbA, KaTto cnopen npeobnafaBalioTO MHEHWe TOo
obBbp3Ba M apbutpaxka Npu nocneaBano HeroBo cesvpaHe's. AKo obaue apOUTPaKHUAT Cba
peww, Yye NuNcBa apbuTpakHa Knaysa, CbAbT € ANbXKeH clef ToBa Aa pasrfiega cnopa, 3a Aa
npefoTBpaTh OTKasa OT NPaBOCbAMeE, KOUTO 3annallBa cTpaHuTe. Ta3n 06Bbp3aHOCT ce OCHOBaBa
Ha 3abpaHaTa 3a 0TKa3 OT NpPaBOCbAME, a He Ha popManHa 06BBP3aHOCT Ha CbAa OT MU3BOAMUTE Ha
apbutpaxa'’.

B cbwoTo Bpeme, ako CbAbT Npueme, Ye MMa KOMNETEHTHOCT Aa pasrfiefa Aenorto, Makap
[Ja e HanpaBeHO Bb3pa)keHWe 3a Hanmume Ha apbuTpakHa Kraysa, TOM WM npoAb/irkaBa C
pa3srnexgaHeTo Ha AenoTo, UM ce NPOM3HAcA C HAPOYHO OMpefernieHne, KoeTo Moxe fa 6bae
obxaneaHo. Cnep BNM3aHETO B Cufla Ha TOBa onpefeneHne To obBbp3Ba apbuTpaxa, KaTo ako
BbMNpeKn ToBa apbuTpaXbT BMOC/EACTBME Ce MPOM3HEece C peleHue, TO cnefaBa ga bObae
OTMEHEHO Ha ocHoBaHue § 1059, an. 2, 1.1, 6. ,a” ZPO — HeBanMAHOCT Ha apbuTpakHaTa Knaysa.

Jpyra Bb3MOXXHOCT 3a OCMOpBaHe Ha KOMMETEHTHOCTTa Ha apbutpaxka e npeaABABaHETO
Ha YCTaHOBUTENEH UCK Npel AbpXXaBHMA CbA C NpegmeT BaIMAHOCTTa Ha apbuTpaxHaTa Knaysa.
Mo HeMCKOTO NpaBO OCHOBaHMe 3a NofaobeH nck gaea § 1032, an. 2 ZPO, cnopep KOWTO BbB BCEKM
MOMEHT npean KOHCTUTYMpPAHETO Ha apOUTPaXKHUA CbCTaB MOXe Aia ce NpeasaBn UCK Npea CbAaa,
KOWMTO Aa npeueHn ganvn apbutpaxHOTO NPOU3BOACTBO € AONYCTMMO. TOBa 3Hauu, Ye BbNPOCHUAT
NCK He e npeaBuaeH efVHCTBEHO KaTo MOJIOXKUTENEH WX OTpUuaTeneH YCTaHOBUTENEeH UCK, a
MoXe fa 6bae npeaaseH v nop asete popmun. B cbgebHaTa NpakTiKa e CnopeH BbNpoChbT Janu B
TO3M Cnyyaun cTpaHaTa TpAOBa fJa Aoka<e npaBeH MHTepec'®. B HAKou cnyyam e 6e3cnopHo, ye
nogobeH NHTepecC NMMNCBa — HaNPUMEp ako CTpaHaTa e NpeaABuia UCK Npef CbAa, a OTBETHUKDLT €
HanpaBW Bb3pa)keHMe 3a Hanuume Ha apbuTpakHa Knaysa. [JonbAHWUTENeH aprymeHT 3a
HefonyCTMMOCT B Te3M Clyvan € HaNoXWUIOTO Ce MHEHMe, Ye NPOoM3BOACTBOTO 3a MPOBEpPKa Ha
KOMMETEHTHOCTTa cnef OTNpaBeHO Bb3pakeHne no peaa Ha § 1032, an. 1 ZPO wma npuoputet
npeg NPov3BOACTBOTO MO afl. 2 Ha CblaTa pasnopeaba.

1> 3a pasnukata B Te3u NoHATUA — BX. Blackaby, N., C. Partasides, A. Redfern, M. Hunter - Redfern and Hunter on
International Arbitration. Oxford: Oxford University Press, 2009, para. 2.182.

16 Bx. Erk-Kubat - Op. cit., pp. 94 ff.

7 1bid, p. 195.

18 Bx. Erk-Kubat - Op. cit., p. 148.

MNnoBauBCKU yHUBepcuTeT ,Maucul XuneHpapcku” - KHPUANYECKN PAKYATET 81



CnucaHue STUDIA IURIS -Bpoti 1l - 2019 .

To3n 1UcK obaye He MOXe [a Monpeyn Ha apbuTpaxka Aa NPOABIIXKM PAa3rNeXAaHETO Ha
AEeNnoTo, BK/UMTEIHO fAa Ce MpousHece C peweHve. B caydan, ye apbuTpaxbT Beue e
KOHCTUTYMPAH KbM MOMEHTa, KOraTo CTpaHaTa 3aBefe nofobeH 1cK, Tol e 6bae HegonycTm'®.

@®paHyua

DpeHcKkaTa cucTeMa e NMpUMep 3a 3aKOHOAATeNICTBO, KOeTO e Cb3hafeHO B Mofi3a Ha
apbuTpaxa, AaBalwo NpUopuTeT Ha apbuTpaxkHaTa Krnay3a npej Bb3MOXKHOCTTA 3a Ce3npaHe Ha
AbpKaBHUA cbA. [lokaTo un. 1465 ot Code de procédure civile (CPC) cbabprka pasnopenba, KoATo
npefocTaBA Ha apbuUTpaxa Bb3MOXHOCT Aa NpeLeHn CaMOCTOATENIHO fJann € KOMMNETEHTEH, B UJl.
1448 CPC ponbfHMTENHO € BbBeAEH Taka HapeyeHuAT ,HeratmBeH edekT Ha npuHUMna
Kompetenz-Kompetenz'®*. B cnyyaih Ha BMUCAWO apbUTpaXHO MPOM3BOACTBO, ako CbAbT Obae
ce3npaH CbC CbLUUA CNOp, TOM e ANbKEH Aa ce Aece3npa OCBEH aKo apOUTPaKHUAT CbCTaB BCe
ole He e KOHCTUTYMpPaH WAN ako apbuTpakHaTa Knay3a e ABHO HeAeNCTBUTENHA, MAWN SBHO
Henpunoxuma. Mo KOHCTUTYMpaHe BbB PppeHCcKaTa JOKTPMHA ce pa3burpa Aa ca Hanvue BCUYKK
eNnemMeHTN, Heobxoanmn 3a QYHKLMOHMpPaHe Ha paboTaTa Ha CbCTaBa, TOecT apbutpuTe ga ca
npuenn Ha3HavyeHneTo cn?',

Mo TO3M HauMH e BbBeAeH NPEAVMMCTBOTO, CbIIACHO KOETO Ce3MpPaHeTO Ha apbuTparka
Cb3[aBa aBTOMaTMUYHO 3a[b/KEHME B TEXECT Ha CbAa Aa He Npuema Crnopa 3a pellaBaHe, U3BbH
N3PUYHO N3OPOEHUTE XMMOTE3N, B KOUTO CbAbT HE MPOBepsBa Kray3aTta Nno CblecTBo. Taka, ako
apbuTpaxbT Beye e ce3mpaH, GPEHCKMAT Cb NPUHLMMHO HAMAa NPaBo Aa B3eMa peLLeHre fanu e
KomneTeHTeH. CbabT TpAOBa eBEHTYaNHO fa U34aka U ako apOUTPaXKHUAT CbCTaB NpuUeme, ye He e
KOMMEeTEHTEH, MOXe cfiefl TOBa Aia pa3rfiefa Ccropa Bb3 OCHOBa Ha onpefesieHNeTo Ha apbuTparka.
M3BbH npaBomMoOWMETO 3a NpeLeHKa Ha Krays3aTa OCTaBaT BCMUKM XWUMOTE3M Ha NIMMCa Ha
KOMMNETEHTHOCT — He CaMO HELENCTBUTENHOCTTA Ha Kiay3aTa, HO Hanpumep HeapbutTprpyemocTTa
Ha cnopa v gpyru.

Tasn prima facie npoBepka He ce Mon3Ba C 06BbP3BaLY XapaKTep cnpsMo Obaewm
NPOM3BOACTBA, MOPaAM KOETO He MOXE [a MOMNpPeYn Ha eBeHTyanHO Moc/ieBallo ce3npaHe Ha
apbutpaxa. AKo obauye CbAabT nNpreme, ye KnaysaTa e HepgencTBMTesNIHa, ToBa 06Bbp3Ba U
apbutpaxa. Mopagn 1031 ocobeH edpekT e HegoMNyCTUMO Aa ce NpPeasBU YCTAHOBUTENEH UCK NO
OTHOLUEeHMe Ha BanNnAHOCTTa Ha Knay3aTta?.

MpuumHUTE 3a TOBa pa3pelleHne Ha GPEHCKMA 3aKOH MoraT fa ce TbpCAT B UANOCTHOTO
MONTOXXUTENHO OTHOLLEHME KbM apbuTpaka, OKONKOTO MapuK € CBETOBEH LIEHTbP Ha apbuTpaxa:
ApOUTpaXKHUAT cba KbM MexayHapofHaTa TbproBcka Kamapa € Hal-npecTukHaTa apbutpaxHa
NHCTUTYUMA B cBeTa. OT ToBa CleABa, Ye CTUMY/IMPAHETO Ha CTPAHWUTE Aa NoJf3BaT apOuTpaKHU
Knaysu cnegBa aa ob6xBaHe M Bb3MOXHOCTTA Kflay3aTa Aa He 6be ocyeTsiBaHa Npu eBeHTYyaslHO
ce3vpaHe Ha AbpXKaBHMA CbA. Taka ce rapaHTUpa 6e3npenATCTBEHOTO pa3BUTME Ha
apbUTPaXKHOTO NPOU3BOACTBO M Cce 06e3CMUCNA TaKTMUYECKOTO OCMopBaHe Ha apbuTpakHaTa
Knaysa, 6e3 fa ca Hanuue CepuosHM NPUYMHK 3a ocrnopBaHe. Mo TO3M HaYMH OCBEH BCUYKO ce
nocThra u LeHTpanv3auusa npu pasrnexgaHeTo Ha CnopoBeTe OTHOCHO AEVCTBUTENHOCTTA Ha
apbuTpaxkHaTa Knay3a, 3all0TO Te3U CNOPOBe He ce pa3npefenaT Mexay BCEeKM eiVH Cbf, KOWUTO
Ja Ce npousHacA WHAMBMAYANHO MO [AeNCTBUTENIHOCTTa Ha KnaysaTa, a Ce KOHUeHTpupat

Y bid., p. 193.

2 MoppobHO 3a ToBa MOHATME U HEroBoTo npunaraHe — BX. Gaillard, E., Y. Banifatemi — Negative Effect of
Competence-Competence: The Rule of Priority in Favour of the Arbitrators, pocTbnHa Ha
https://www.shearman.com/~/media/Files/NewsInsights/Publications/2008/07/Negative%20Effect%200f%20Compe
tenceCompetence%20The%20Rule__/Files/View%20Full%20Text/FileAttachment/IA_070208_01.pdf

21 Bx. Erk-Kubat - Op. cit., pp. 38 ff.

2 |bid., 147-149.
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€[VNHCTBEHO B WMHCTAHUMATA, KOATO Ce MPOWU3HACcA MO CMOpPOBE 3a OTMSIHA Ha OKOHYATENIHOTO
apbUTPaXKHO pelueHme.

Liseuyapusa

LLIBeriLapCKOTO NpaBO CTOM MO CpeaaTa MeXay HEMCKOTO 1 GpeHCKOTO. ToBa ce Ab/KM A0
ronsMa cTerneH Ha cbaebHaTa NpakTMka Ha weenuapckma QOepgepaneH BbPXOBEH CbA, KOWTO
pa3rpaHvMyaBa OTroBOpa Ha BbMpoca cnopep ToBa fanv cefanuwieto Ha apbutpaxa e B
LBenuapua nnm n3BbH cTpaHaTa?. ObwaTta pasnopenba Ha un. 186, an. 1 ot LLBeuapckma 3aKoH
3a MeXxgyHapoAHoTO 4yacTHO npaso (LU3MUM) cbwo rnacu, ye apbuTpakbT pellaBa fanu e
KomneTeHTeH. CbC CKOPOLIHO M3MeHeHMe Ha 3akoHa e gobaBeHa HOBa anuHenA, cnopep KOoATo
apbuTpaxbT pellaBa Janu € KOMMNeTeHTeH AOPW U KoraTo nped CbAa MM Apyr apbuTpakeH
CbCTaB MMa BUCALL CNOP CbC CbLMA NPeAMET, OCBEH aKO He Ca Hanvue CePUO3HM NPUYMHA 3a
CrnMpaHe Ha nNpoOM3BOACTBOTO. BbnpocHata npomsAHa e ABeH CWrHan, 4e LWBeNuapCKUAT
3aKoHOAaTen WCKa fAa YKpenu BbB3MOXHOCTTA Ha apbutpaka cam fa ce npomsHaca no
KOMMETeHTHOCTTa C1M no nogobme Ha GPEHCKOTO MpaBoO, Cb3daBallkyM npuopuTeT npea
eBeHTYaNIHO NPOM3HacAHe Ha Cbaa.

MNpeueHKaTa Ha CbAa, Ye HAMa KOMMETEHTHOCT, ro 06Bbp3Ba BbB BCEKM CneaBaLy npouec,
HO He 06Bbp3Ba apbuTpaxa, TOeCcT apobUTpaKbT MOXKe BNOC/IeACTBME Aa NpUeMe Cbllo, Ye HAMA
KOMNeTeHTHOCT. B cnyyamTe, Korato lWBeMUApCKUTE CbaunMwa u3BbpWBaAT prima facie
npeueHkaTa cbrnacHo un. 7 L3MUIM, Tasu npeueHka He e o6Bbp3Bawa, No nogobue Ha
pa3pelueHneTo BbB OpaHuumsA.

B cbwoto Bpeme cbrnacHo un. 7 LU3MUYIT ako cTpaHuTe ca cKnoumnmn apbutpakHa Knaysa,
ObPXaBHUAT Cbf CnefBa fa OTKaXe Aa pasrnefa crnopa OCBeH B TpY M3OpOeHU XMNoTesn: ako
OTBETHUKDBT € B3e/l OTHOLUEHMe MO CbLeCTBOTO Ha crnopa, 6e3 ga 06MABM, Ye TOBaA He 3Hauu
npruemaHe Ha KOMMEeTEHTHOCTTa Ha apbuTpaka; ako CbAbT Npueme, Ye apbuTpakHaTa Knaysa e
HULWOXHA, HeedeKTUBHA WM HEU3MbHUMA; aKo apOUTPaXHMAT CbCTaB He Moxe Aa bObae
KOHCTUTYMpaH NO MPUYUHK, NpPean3BMKaHW OT MNOoBedeHMeTO Ha OoTBeTHMKa. B cbaebHata
npaktmka Ha QepepanHuA BbPXOBEH CbA Ce Mpuema, Ye Tas3u Knaysa ce npwnara, Korato
ceflanuniyeTo Ha apbuTpaxa 1 Ha AbpXaBHMA CbA e B LBenuapua, okaTo Npu pasnukn B gBeTe
yn. 7 LU3MUYI He Baxn 1 BMeCTO Hero ce npwunara obwata ypeaba Ha un. 2, an. 3 ot Hioopkcka
KOHBEHLMA 3a NpuU3HaBaHe 1 JonycKaHe U3Mb/IHEHNETO Ha apbuTpaxHu pelweHns ot 10.06.1958
r. (HMK) B cnyyanTe Ha npoBepKa 3a JonycKaHe 40 U3Mb/HEHNE Ha apOUTPaXXHOTO peLLeHme.

Pasnukata B npoBepkarta, KoATo un. 7 W3MYIM v un. 2, an. 3 HINK npeaswxgaTt, e, 4ve
nbpBaTa e prima facie v po ronama cTeneH NpUINYa Ha NpeLeHKaTa, KoATO GPEHCKUAT Cbf MOXe
Aa U3BbPLLBA Ha ocHoBaHMe 1. 1448 CPC. OT apyra cTpaHa, Npu Bb3paxeHue no un. 2, an. 3 HAK
CbAbT M3BDLPLWBA UANOCTHA MpeueHKa MO CblWecTBOTO Ha Kiay3aTa U He e OrpaHuyeH oT
OCHOBaHuATa, nocoyeHn B un. 7 W3MYIL. Mo Ta3u npuumHa QepepanHUAT BbPXOBEH CbA Ha
LLIBeilapmA pasrpaHnyaBa XMNoTe3nUTE, Tb KaTO ako cefanunieTo Ha apbutpaxa e B LLsenuapus,
WBENLIAPCKMAT CbA e MOXe [a ce Npon3Hece OKOHYATETHO NO KOMMNETEHTHOCTTa Ha apbutparka
B €BEHTYa/IHOTO NMPOM3BOACTBO MO OTMAHA Ha apOUTPaXXHOTO pelleHre, JOKATO ako CcefanunLeTo
Ha apbuTpaa He e B LLIBenuapua, WBeNLapCKUAT CbA HAMA [a MMa TakoBa npasomotyue. Mopagu
TOBa B Te3u Csiydyan npwunaraHeTo Ha un. 7 W3MYI 6u o3HayaBano UANOCTHO Y HEOTMEHMMO
orpaHuyYaBaHe Ha npeLeHKaTa Ha Cba OTHOCHO apbuTpa)kHaTa Knaysa.

LlBenuyapckoTo MpaBO CbLO Taka e KonebnmBo MO OTHOLEHME Ha Bb3MOXKHOCTTa 3a
npeaABABaHe Ha YCTAHOBUTENEH WCK MNpef AbpXaBHMA CbA C NpegMeT HannymeTo Ha
KOMMNETEHTHOCT Ha apbuTpaxa. 1o OTHOLEHME Ha NONTIOXUTENHMA YCTaHOBUTENEH UCK Ce Npuema
N3UANO, Ye TaKbB MCK € HefoMyCTMM, 3all0TO CTpaHaTa HAMa MHTepec fla CKa NOTBbpXJaBaHe Ha

2 Bx. Erk-Kubat - Op. cit., pp. 40 ff.
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KOMMETEHTHOCTTa Ha apbuTparka, Korato Moke NPocCTo Aa 3aBeae Aeno npea Hero. Mo oTHoweHne
Ha obpaTHaTa XxMnoTesa Ha NpeaABeH OTpULATENEH YCTAaHOBUTENEH NCK CbLECTBYBAT PasfiuHu
MHEHWSA, KaTo B NPAKTUKaTa ce cnoaena npeobnagaBallo MHEHUETO, Ye TakbB UCK TpAOBa Aa 6bae
[OMNYCHAT B MHOTO PefKM Clyyau 1 ja OCTaHe U3KoYeHne,

AHanus

AHIIMACKOTO MpPaBO CbLO € BbBENO NPUHUMMA, Ye apbuTpaxkbT pelaBa cam Aanun e
KomneTeHTeH — un. 30, an. 1 ot English Arbitration Act (EAA). NMo-ocobeHOTO Ha Ta3u pasnopepba e,
Yye 3a pasMKa OT ApYyrMTe CrNOMEHaTW PUCAMKUUKW, TA M3PUYHO e npeaBuAeHa KaTo
ANCNO3UTMBHA, TOECT CTPaHUTe MoraT Aa ce pa3bepart, ye apbutpaxxbT He pasnonara ¢ NnogobHa
KoMneTeHTHOCT. lpuoputeT B Nonsa Ha apbuTpaka He e NpefABUAEH, KaTO TOBa MOXe Aa ce
n3Bee OT CpeAcTBaTa 3a pesieBUpaHe Ha apbuTpaxkHa Knaysa npu crnop, npeasaBeH npep Cba.
Taka cbrnacHo un. 9, an. 1 EAA cTpaHaTa, cpelly KOATO e npefsaBeH UCK npeq OAbpXaBHUA CbA,
MOXe [la UCKa CnunpaHe Ha CbaebHOTO NPOM3BOACTBO, KaTO CbAbT pa3nopexaa CrnvpaHe, OCBeH
aKo apbuTpakHaTa Knay3a He e HULWOXHA, HeedeKTUBHa Unn HensnbaHMMa. [pegnocTaBkuTe ca
CTpaHaTa, KOATO MCKa CNUPAHeTO, Aa € CTpaHa Mo NMUCMEHO apbuTpa)KHO cnopasymeHue, KaTo
npeamMeTbT Ha cnopa TpAbBa ga e apbutpupyem. Yn. 9 EAA e mmnepaTvBHa HOpMa M 3a
NPUNOXEHNETO M e 6e3 3HaYeHne fanu ceganunileTo Ha apbutpaxa e B O6eaNHEHOTO KpPancTBo
NN He, KaKTOo 1 TOBa Aann apbutpaxHOTO NPOM3BOACTBO BeYe € 3anoYHasno Uin He.

B npaktukata obauye ce e HanoXuna U BbB3MOXKHOCTTA aHIMUMNACKUAT CbA Aa Chnvpa
NPOM3BOACTBOTO CbINlAacHO obwata CU  KOMMETEHTHOCT fAa MOCTaHOBABa CnuMpaHe (Taka
HapeuyeHaTa ,BbTpelHonpucbwa” [inherent] KOMNETEHTHOCT), KOraTo CMATa, Ye € Mo-yAauyHo
apOUTPaKHUAT CbCTaB Aa Ce 3aHMMae MbPBY C BbNpoca — HaNpUMep KOrato CbAbT HE € CUTYpeH
Jann cbliecTByBa BanvpHa apbuTpakHa Knaysa U Makap Aa He ca Hanuvue npegnocTaBkuTe 3a
CrvpaHe, HUTO TakoBa fa € MOMCKaHO OT HAKOA OT CTpaHuTe, CbAbT npegnoumta ga cesmpa
apbutpaxka, KOMTO fla B3eMe pelleHne Nno To3m Bbnpoc®. ToBa NpvaaBa JONb/HUTENHA MBKaBOCT
Ha aHIMNCKOTO npoLuecyasHO NPaBo, KOATO OT efHa CTPaHa Ce KPUTUKYBa KaTO HefoCTaTbyHO
npeasravMa 3a CTpaHUTe, HO OT Apyra, NofyyaBa nofkpena 3a cy4yanTte, Korato e HeobxogMmo
npucnocobaBaHe cnpAmo cneymdurKnTe Ha Kasyca.

NcTtopuuyeckn nornegHato, cnvpaHeto no yn. 9 EAA ce Bb3npuema Kato KOMMPOMUC
mMexay HeobxoAMMOCTTa OT rMafKo NPOTMUYaHe Ha apOUTPaXHOTO NPON3BOACTBO 1 CyBepeHUTeTa
Ha AbpKaBHaTa BNacT Ha Cba, KOATO He MOXe Aia 6ble orpaHMYaBaHa OT YrOBOPKM Ha CTPaHUTE.

B cvwoto Bpeme un. 32, an. 1 EAA npegBuxpa, 4ye cCTpaHata B apbuTpakHOTO
NPOX3BOACTBO MOXe [la ce3npa AbpXKaBHUA CbA, KOMTO Aa NpeueHn aann apobutpaKHUAT CbCTaB
MMa KOMMETEeHTHOCT. He Ha nocnegHo MACTO, un. 72, an. 1 EAA npeasuxga v Bb3MOXHOCT 3a
npegABABaHe Ha YCTAaHOBUTENEH UCK Nped AbPXKaBHUA CbA, CbracHO KOUTO CTpaHaTta, KOATO €
npuBneyeHa B apbuTpaxa, 6e3 ga e npuena KOMMETEHTHOCTTa My, MOXe Ja ocnopu
AEeNCTBUTENHOCTTAa Ha Knays3aTa, NMpPaBOMEPHOTO Ha3HayaBaHe Ha CbCTaBa WAM obxBaTa Ha
BbNpoOCUTe, NpeasaBeHV 3a pasrnexpaHe npep apbutpaxa. OT BCMUKO ToBa cCfiegBa, ue
aHIMIMACKOTO MpaBO MNpeaBwKAa Han-pa3sHOOOpasHM MHCTPYMEHTM 3a paspellaBaHe Ha
KOHONMKTa mexay napanenHuTe npouecn, 6e3 ga otaaBa NpPUMOPUTET Ha MPOM3HACAHETO Ha
apbutpaxa.

Bbnpekn ToBa 1 B AHrunA cbaebHaTa NpakTUKa NpaBy M3BECTHO KOPEKTMBHO TbiIKyBaHe,
KaTo npuema, ye TpAbBa Aa ce pasrpaHMyaBaT CilyvyanTe, KOrato ce TBbpAW, Ye AOroBOpbT,
CbAbpKaly apbuTpakHaTa Kraysa, e HeBannaeH, oT Tak/Ba, B KOUTO CTpaHaTa TBbpaun, Ye n3obuo

24 Bx. Erk-Kubat - Op. cit., pp. 154 ff.
% Moeeue no sbnpoca npwm Luttrell, S, Isuru Devendra, “Inherent Jurisdiction and Implied Power to Stay Proceedings
in Aid of Arbitration: “A Nice Question””, 32 Journal of International Arbitration, Issue 5/2015, 493-5009.
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He e pgaBana cbrnacve 3a apbutpax. B nbpBuA cnyyan peweHMeTo NPUHLMNHO ce B3ema oT
apbutpaxa, KoeTo npuaaBa M3BECTEH HeraTMBEH acnekT Ha MPUHUMMNA, Ye apOuTpakbT ce
NPOn3HacA cam NO KOMMETEeHTHOCTTa CU, JOKATO BbB BTOPWA TOBa He e TaKa.

MimeHHO c ornep Ha nuncaTa Ha NPUOPUTET aHINNCKaTa apbuTpaXXHa NpaKkTMKa yTBbpAK
nocnefoBaTeNIHO MHCTUTYTa Ha anti-suit injunctions. CbrnacHO Hero aHrMMNCKUAT apouTpaxk moxxe
Ja NocCTaHOBABa OnpefeneHna, C KOUTo Aa 3afgbikaBa Cbfa Aa He pasrfnexga CbluA cnop, 3a
KOMTO Beye e obpa3yBaHO apbuUTpaxxHOTO npon3BoAcTBO. OTBbA MHOXKECTBOTO AUCKYCUW B
TeopuATa M NpaKTuKaTa?®, anti-suit injunctions kato ¢opma Ha obe3neuyeHme B Mof3a Ha
apbutpaxka 6Axa OO ronAmMa CTeneH JNIIEeHN OT PeNieBaHTHOCT C pelleHneto Ha Cbaa Ha
EBponenckua cbto3 no genoto C-536/13 — Gazprom, nopagn KoeTo HAMa Aa 6baaT NoCTaBAHM BbB
¢doKyca Ha HacToAwaTa cTaTna?. Makap fa He ca 3abpaHeHM NO OTHOLWIEeHMEe Ha CTPaHWUTE M3BbH
EC, Korato ce nocTaHOBABAT OT apbUTPaXKeH CbCTaB CbC cefanuiye B AHINA, Te3n onpeaeneHmns
HamManAxa 3HayMTeNHO M BeYye He Ce MON3BaT CbC CbLOTO MPUSIOKHO MOfe KaTo OCTaHanuTe
MHCTPYMEHTM 3a pa3peluaBaHe Ha KOHGNMKTa ¢ napanenHaTta BUCALHOCT.

N3Bopan. Mpernen Ha Bb3MOXHUTE pa3pelleHns

KaTo n3Bog OT CpaBHUTENHOMPABHUA Mperneq Moxe Aa ce oTbenexu, 4ye B CTpaHUTE,
Bb3npuenn 3akoHa-mopen Ha YHCUTPAJL, HAMa CbMHeHMe, 4ye apbuTpakbT MoOXe fa ce
NPOM3HacA caM MO KOMMNETEHTHOCTTA CY, HO CbLUECTBYBAT Pa3fIMyHM pa3pelleHa Ha Bbpoca Kak
cnepBa fa ce npoueaunpa oT CbAa Npy ABa NapanesHo BUCALM NpoLeca Npes Cba 1 apbuTtpa.

Bb3npuemaHeTo Ha HeraTMBHUA epeKT OT NPUHLMMA, Ye apOuUTpaKbT ce NPomU3Haca 3a
KOMMETEHTHOCTTa CK, KaTO CbAbT € 06Bbp3aH OT NpeLeHKaTa Ha apbuTpaKHMA CbCTaB U MOXe Aa
N3BbpPLUBaA €ANHCTBEHO prima facie npoBepKa Ha apbuTpakHaTa Knaysa, Boau cnef cebe cu HAKOM
NO3UTUBHN CTPaHW: Taka Cce Cb3gaBa ACHO MNpPaBWUIO 3a AENCTBME MPU KONU3MA Mexay [Ba
napanenHo BUCALM npoueca.

MNpaBMnoTO € Mno-ajekBaTHO OT MPWIOXEHMETO Ha MpPaBWUIOTO 3a BucAwW, npouec (lis
pendens) cbrnacHo un. 27 ot PernameHta ,bptokcen |, pecnektnBHO un. 29 ot PernameHTa
,bptokcen | bis”, KakTo n cxopgHuA TekcT oT KoHBeHuuATa oT JlyraHo. OcBeH ToBa CbAeOHUAT
KOHTPON 3a [EeNCTBUTENHOCT Ha apbuTpakHaTa Knay3a He ce fJeporvpa, 3awWoTo B
NPOM3BOACTBOTO MO OTMSAHA Ha apPOUTPAXXHOTO pelleHMe CbADBT MOXe [Aa M3BbPLIM TakaBa
npeueHKa, HO NO UEeHTpanM3npaH NMbT, OT eANH-eAUHCTBEH CbA, KOMTO 1 6e3 ToBa npuTexaBa
M3PUYHO Te3n npaBomowmsa, 6e3 pga ce cmylwaBa O6bP30TO M ePeKTMBHO pas3BUTME Ha
apbuTpa)kKHOTO Npoun3BoACcTBO. He 61Ba Aa ce nogLeHABa 1 06CTOATENCTBOTO, Ye OT apOUTPaKHUA
CbCTaB 6K ce oyakBano Aa No3HaBa No-gobpe crneynduKUTe Ha apObUTPAKHOTO NMPOU3BOACTBO,
nopagn Koeto Ton 6u TpAGBano Aa ce nonsea C NO-rofsMO AOBepMe OTHOCHO MpeleHKaTa Ha
apbuTpaxHaTa Knay3sa®.

OT ppyra cTpaHa, CblyecTByBaT peguua Cbobpa)eHuA cpelly HeraTMBHMA acrneKkT Ha
NPUHUMNA, Ye apbuTpaxkbT Ce NPOU3HACA 3a KOMNETEHTHOCTTa CU. ToBa 0COOEHO MHOIO CY NINUn B
CflyyanTe, KoraTo CTpaHaTa 1306Lo He e JaBana cbrnacue 3a apbutpa, HO Bbnpekn ToBa Tpabaa
Aa n34yaka fa npemmHe UAanoTo Nnpon3BOACTBO, 3a 4a MOXKE Aa peneBmpa Tasu Nnnca Ha cbrnacue B
NPOM3BOACTBOTO MO OTMAHA. MHOro yecto nuncata Ha cCbrnacne e CBbp3aHa C aHanM3 no
CcblecTBO (Hanpvmep Npu LeaupaHe Ha JOroBopa M CbAbTCTBallaTa apbuTpaxHa Knaysa), oT

% Ha 6bnrapcku npobnembT 3a anti-suit injunctions e pasrnexgaH ot [uesa, B, K. MNetpos, CB. MupoHeB -
MpunoxeHne Ha MHCTUTYTa ,anti-suit injunction” KaTo cpeacTBo 3a 6opba ¢ NapanenHuTe cbaebHU N apOUTPaAXKHU
NpPOon3BOACTBa — Npeaun n cied genoto Gazprom v Lithuania? — Tbproscko npaso, 2017, N2 2, 33-52.

27 OTHocHO sABneHueTo BX. Hanp. Vishnevskaya, O. — Anti-suit Injunctions from Arbitral Tribunals in International
Commercial Arbitration: A Necessary Evil?, 32 Journal of International Arbitration, Issue 2/2015, pp. 173-214.

Z MNoppobHo 3a cbobpakeHUnTa Aa ce npeasuan HeratueeH edekt Ha Kompetenz-Kompetenz — npw Barceld, John J. -
Kompetenz-Kompetenz and Its Negative Effect — A Comparative View, goctbnHa Ha https://osf.io/ctfnr/download/.
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KoeTo cnefBa, Ye prima facie npoBepkaTa Ha AbpPXKaBHUA CbA HAMa Aa MoXke Aa obxBaHe Te3u
cnyyan. OcobeHo BHUMaHMe ce obpbluya Ha CUTyauuu, NPy KOMTO BCE OLLe HAMa BUCALL criop npea
apbuTtpax. ToraBa cTpaHaTta, KOATO TBbPAW, Ye HAMa apbuTpakHa Knaysa, TpyaHo 6u ycnana ga
npeofjonee HeratuBHWA edekT Ha Kompetenz-Kompetenz, KaTo 6u TpaAbGBano Aa WM34vaka
€BEHTYalIHOTO Bb3HMKBaHe Ha crnop npep apbutpaka unAM ga 3anoyHe caMa TakbB cCrop
€OWNHCTBEHO C Tasn Len.

NpeAata 3a npepsBsABaHe Ha YCTAHOBUTENEH UCK Mpes AbprKaBHMA Cbh Kpue B cebe cu
CbLO NpeanMCTBa U HepgocTaTbuM. PuckoBeTe oT nogobeH Noaxof ca, ye Taka ce NMocTaBA noj
CbMHEHWe JeNCTBMETO Ha MPUHUMNA, Ye apbuTpaxkbT pelaBa caM Janv € KOMMETEHTEH, KaTo
TOBa OCOOEHO MHOro CM YW, ako Cce MNO3BONM NpeasaBABaHETO Ha nopgobeH WCK cneq
3anoyBaHeTOo Ha apOUTPaXHOTO NPOM3BOACTBO. MHOro 4ecto, B C/lyyal Ha pPasnNyHK
lopucankumn, npen KOUTo ce rnepaTt ABeTe NPou3BOACTBA, MOXKe Aa CTaBa Ayma 3a TUNMYEH
cnyyan Ha forum shopping. OTAoenHO OT FOPHOTO, NPV ABE MNapanenHn pPeLleHns, KOUTO Cu
npoTMBOpeYaT, ce HabngaBa CUMNTOMBT Ha T.Hap. ,CbCTe3aHne NOo U3MbJHEHNE Ha peleHneTo”
- CTpaHUTe ce GOPAT Aa M3MBIHAT peleHneTo B TAXHA MOM3a, Npean gpyrata CTpaHa fda e
HanpaBuna CbLoTo, 6e3 Aa ce cbobpPa3AT BCAKAKBY APYrU KPUTEPUN 3@ NPEUMYLLECTBO Ha efHO
OT ABeTe npon3BoacTBa®. MIMEHHO C ornef Ha TOBa CbCTE3aHME U HA Pa3INYHUTE MOTUBK NPU
npeaABABaHETO Ha YCTAaHOBUTENEH UCK Ce MOCTaBA BbMPOCHT 3a afeKBAaTHOCTTAa Ha CMMPAHEeTOo Ha
NPOo13BOACTBOTO. TO31 BbNPOC e Ha-ACHO ypeaeH B AHNA ypes pasnopenbata Ha un. 9 EAA.

bbnrapckoTto paspelweHue. NMpeanoxeHna sa npomMmsaHa

bbnrapua e Bb3npuena nogxoga Ha 3akoHa-mogen Ha YHCUTPAJT upes nprvemaHeTo Ha
3MTA, KaTo e Bb3npuena 1 NpuHuMna, Ye apobutpaxxbT ce NPOoM3HaCA cam Mo KOMMEeTEeHTHOCTTa CU.

B 6bnrapckata npaBHa cMCTeMa, 3a pasnvMka OoT peHCKaTa, He CblyecTByBa HeraTuBeH
epeKT Ha TO3M NPUHLUMN, TOeCcT ObArapCKUAT CbA He e ATbXKeH Aa ce cbobpasn ¢ apbutpakHmA
CbCTaB, ako NOC/IeQHUAT CMATA, Ye MMa KOMMNETEHTHOCT Aa pa3rnega agenoto. lNogobeH npuoputeT
He MOXe [la Ce M3BeAe 1 C ornieq Ha AcHaTa pa3nopeaba Ha un. 14, an. 2 MK, koaTo npeasuxga, ye
rPaXdaHCKUAT CbA € YHMBEpCaNieH OpraH 3a pasrfiexgaHe Ha rpagaHcku cnopose, 6e3 ga uma
CNopoBe, MO KOWUTO TFPaXKAAHCKUAT CbA HAMaA MNpaBoO fa onpepend fain € KOMMETEeHTeH —
He3aBMCMMO Janu B MON3a Ha apbuTpakeH CbCTaB UM Ha 0COOEHN IPUCANKLMN.

B 6bnrapckoto nMpaBo CblO Taka m3rnexpa e 6e3CcnopHo, Yye He e Bb3MOXHa npsAka
N3MbJIHAEMOCT Ha aKToBeTe Ha apbuTpa)a Mo efHO BUCAWO NPOn3BOACTBO (apr. un. 404 ITIK),
KaTo He3aBUCMMO OT BMAa Ha pPasnopexaaHeTo, akToBeTe Ha apbuTpaxa moraT ga 6baat
N3MbJIHEHN caMO JOOPOBOSTHO N He ca 06Bbp3BalLM 3a cbAa*’. OcBeH ToBa cbrnacHo un. 19 MK
CbODbT He e ANbXeH Aa npekpaty Npou3BOACTBOTO U A yKake Ha CTpaHWTe, ye cnefBa fda
NOTBHPCAT pelleHre Ha Crnopa Ccu npeg apouTpak, Kato Mo TO3M HaUMH He ce MOoCTaBA MO-BMCOK
CTaHAAPT 3a NPaBOMOLMATA HAa CbAa OT NOCOYEHMA B Un. 8, an. 1 ot 3akoHa-moaen Ha YHCUTPAJL.

MNMopagn TOBa M peweHneto Ha 3MTA u [TIK e Han-6nm3o0 go GOpMynMpoOBKUTE Ha
repmaHckua ZPO, Toect 6ykBanHo npenpallaHe KkbM ypeabaTa Ha 3akoHa-mogen Ha YHCUTPAJ,
6e3 fla ce n3BeXAa NpMOPUTET Ha CbAa UM apbutpaxa. OT ToBa cnefBa, Ye Jopu 1 apbuTpaKbT
Ja e ce3npaH CbC Cnopa, AbP>KaBHUAT CbA He e 06BbpP3aH OT HeroBaTa npeLeHKa, BKAUYNTENHO
aKo apbuTpaXxbT Npreme, Ye e KOMMEeTEeHTeH Aa pasrneda cnopa.

Un. 229, an. 1, 1. 4 ITIK cblo He MOXe fla ce TbiKyBa KaTo pa3nopenba, KOATO onpaBaaBa
CNUpaHeTo Ha NPOM3BOACTBOTO B TO3M cny4van. [lopu n fa ce npueme, Ye nog ,cba” ce pasbupa u
apOVTPaXXHMAT CbA Nopaau Nuncata Ha Mepapxma B NpaBopasfgaBaTenHaTa BNacT Mexay CbA U
apbutpax, To Noao6bHO cxBalaHe 61 BNA3MO0 B NpoTMBOpeune ¢ un. 14, an. 2 MK, Hewo noseue -

29 Bx. Erk-Kubat - Op. cit., p. 155.
30 Bx. Cranes, X., A. MuHroea, O. Ctambonues, B. Monosa, P. BaHoBa — bbnirapcko rpaaaHcko npouecyasiHo npaeo,
9.un3a., Cuena, 2012, c. 820.
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TPYAHO MOXe Aia ce TBbpAU, Ye BbNpochT No un. 229, an. 1, 7.4 [TIK e BbnNpoc 3a KOMNETeHTHOCTTa
Ha CbAa, 3alWOTO TaKbB BbBNPOC HAMA 3HAayeHWe 3a ,MPAaBWIHOTO pa3pellaBaHe Ha cnopa”’ B
TECHUA CMUCHA Ha Ta3u ayma. [1o HaumHa, No KonTo e popmynmpaHa pasnopenbara, CTaBa Ayma 3a
BbNPOCK, KOMTO MMaT 3Ha4YeHMe 3a Beye MpPUeTMUa 3a pasrnexpaHe crnop, a He M306wWo 3a
Bb3MOXKHOCTTa 3a HeroBoTo pasrnexgaHe. CncTemaTM4HO nNOrnegHaTo, ako CblyecTByBalle
nogo6Ha Bb3MOXKHOCT 3a CNUpPaHe, HEMHOTO NOTMYHO MACTO e B U. 8 3MTA, aHe B un. 229,an. 1, 1.
4 TTIK. TpabBa pa ce B3eMe Npeasua, Ye Npu Cb3gaBaHETo Ha pa3nopeabata Ha un. 182,an. 1, 6. ,r*
MK (0TMm.), MOYTU HaNBIHO UAEHTMYHA C Yn. 229, an. 1, T. 4 [TIK, apbuTpa<bT NO YaCTHOMpPABHU
cnopoBe B bbnrapua Ha npakTMka He e CbluecTByBas, MOPagN KOeTo 3aKOHOHdATeNAT Hajanu e
UMan npeasvua da ypean BbB3MOXHOCT 3a CAMpaHe C orfed Ha napaneneH npouec npeg
apbuTpakeH CbCTas.

Heobxogumo e pa ce npueme, 4ye CbllecTByBa Npe3ymnuua B MOA3a Ha CbAa wau
apbuTpaka, 3a ga ce HaMepKn M3xXoAHa NO3MUMA 3a pa3pellaBaHe Ha KOHOMMKTa Ha napanenHaTa
KOMMNeTEHTHOCT. MNpenopbunTenHO e NperMyLLecTBo ga 6bae AageHo Ha apbuTpakHaTa Knaysa,
OCBEH aKO OT HeA He CU NInYaT OYEeBUAHM MNopoun, KOMTO HanaraT ga 6bae ob6ABeHa 3a
HepgencTBMTeNHa. TOBa e Taka, 3aloTOo CKIIDYBAHETO Ha apbuTpaxHa Knays3a, korato prima facie He
n3rnexxga HefencTBUTENHA, Cb3faBa onpeaeneHo NpeanoioXeHne OTHOCHO BONIATA Ha CTpaHuTe,
KOETO He criefiBa fja ce NpeHebpersa OT Abp>KaBHMA CbA.

ToBa pelweHna we nma HAKOMKO NONOXUTENHW nocneanyn, eaHa OT KOMTO € HanaraHeTo
Ha bbnrapmsa kato pucanKUMA, OTBOPEHa KbM apObUTPa)KHOTO MPOM3BOACTBO W LEHALWaA
yroBopkata Mexay CcTpaHuTe B Ta3n Hacoka. OcBeH TOBa, Bb3MOXHOCTTa 3a OTMAHA Ha
apOUTPa)KHOTO pelleHne cbrnacHo un. 47 3MTA ce 3anma3Ba, OT KOeTO ciefBa, Ye u3yano ot
CTpaHaTa, MHUUMMpaLla apObUTPaKHOTO MPOM3BOACTBO, 3aBUCK Aanu WUCKa da MNoemMe pucka
€BEHTYaNIHOTO pelleHVe fa 6bAe OTMEHEHO B KpalHa CMeTKa nopagu nvmnca Ha apoutpa)Ho
crnopasymeHue —un. 47, an. 1, 1. 2 3MTA.

No oTHOWeHWe Ha ciyYanTe, 3a KOUTO CbLUeCTBYBAT TParHW 1 NPUHLUUNHW NPOTUBOPeYMA,
e pobpe pga ce npeamMsBMKa MO-WMPOK AebaT M Aa ce CcTurHe Ao obuwo pelleHue, KoeTo Aa
rapaHTMpa nNpeaBMaMMOCT Ha ypenbata. ToBa e 0co6eHO HeobxoaMMO B Cilyyas CbC CMOpHUTE
XMnoTesn Ha npunoxeHne Ha un. 301 T3 cnpaAmo apbuTpakHaTa Knaysa M Ha NpexBbpriAHe Ha
apbutpaxkHaTa Knaysa KaTo 4acCT OT [OroBopa 3a NMpexBbpsiAHe Ha B3emaHe. Te3n npobnemm
moraTt ga 6baaTt peweHn 6e3nNpPoOTUBOPEUMBO €AUHCTBEHO MO 3aKOHOAATeNeH MbT, AOKOJIKOTO
N3BOAUTE Ha AbPKaBHUA CbA He Ca 0OBbP3BaLLM 3a apbuTpaka, KakTo U 06paTHOTO.

Mopagn ropHOTO € NpPenopbUYMTENHO NpeaBMXOAHEeTO Ha ChneunanHoO OCHOBaHME 3a
CcrpaHe Ha AenoTo npep AbpXaBHMA cbh.Korato cbabT e ce3npaH CbC Cnop, MO KOMTO Mma
apbuTpaxHa Knay3a M B CbLOTO Bpeme Beye e ce3npaH M apObUTPaXHUAT CbCTaB, da MMa
Bb3MOXHOCT [a Crpe JefoTo, 3a Aa MOXe apbuTpaXbT fa Ce MpousHece pJanu KMa
KOMMETEHTHOCT Aa pa3rnega cnopa. M3knoyeHnATa, Npy KOUTO CbAbT MOXe Aa MPOObIIXKK
pa3rnexxaaHeTo Ha cnopa, buxa Mornn aa BKAOYBAT ABHA HEAENCTBUTENHOCT, HeepeKTUBHOCT UK
HEeM3NbHMMOCT Ha Knay3arTa.

B cnyyan, ye ouwe He e npepsABeH UCK Npef apbuTpaka, a CTpaHaTa MMa CbMHEHUs, Ye
NMNCBa BanuaHa Knay3a, Bb3MOXHOCTTA 3a NpegABABaHe Ha OTpuuaTeneH YCTaHOBUTENEH WUCK
cnepBa fa ce 3anmasw. B cnyuvan, ye pgpyrata cTpaHa obaue 3aBefe BNOC/eACTBME Aeno npep
apbutpaxka, To OTHOBO TpAGBa CbAeOHOTO NPOU3BOACTBO Aa 6bAe CNpPAHO, 3alW0TO B NPOTUBEH
cnyyan nma fiBe HeXenaHu anTepHaTuUBM — NapanenHo NpoTMyaHe Ha ABaTa npoueca, Npu Koeto
NMa PUCK OT NPOTUBOPEUMBU PeLLIEHMA, KaTo CTpaHuTe 6u TpAGBano Aa ce 3alMTaBaT M B ABeTe
npou3BoacTBa. Moxe fja ce fajie NPUOPUTET Ha CbAeOHOTO NPON3BOACTBO, KOETO He CliefiBa HUTO
OT MPVHUMMHOTO CbOTHOLIEHWE MeXZy CbA W apbuTpax, HUTO e onpaBdaHO C ornep Ha
Bb3MOXKHOCTTa 3a 3aBe)AaHe Ha YCTaHOBUTENIHW MCKOBE CaMO 3a Aa Ce OCyeTW AeCTBMEeTO Ha
apbutpaxkHaTa Knaysa.
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CnepnBa pga ce ma npeasua, Ye NnpeaBuanMmocTTa N3MCKBa CTPaHUTE Aa 3HAAT JOCTAaTbUHO
npeaBapuUTENIHO eBeHTyasnlHaTa CbAba Ha apbuTpakHaTa Knays3a, KOATO ca cknouunn. ToBa HAMa
Kak [a ce MOCTUrHe, Korato apbutpaxHute cbctaBu M BKC noctaHoBsBaT NpOTMBOPEYMBA
npakTUKa Mo MPUHUUNHM BbBMNPOCKM Ha [EeNCTBUTENHOCTTa Ha Knaysata. B cbuwoto Bpeme
npakTMkata no un. 47 3MTA He e o6Bbp3Balla 3a apbuTpaxa, a U TA Ce NMOCTaHOBABa crej
NPUKIOYBaHe Ha apbutpaxHoTo npomnssoacTBo. OT ToBa creaBa, Ye TpAbBa Aa ce npeaBuaun
MEXaHM3bM 3a OTCTPaHABaHE Ha MNPOTMBOpPeUYMATa, KOETO 3Hauu, 4e OoTpuuaTeNHUAT
YyCTaHOBUTENEH MCK 3a YCTaHOBABaHE Ha NInMca Ha KOMMETEHTHOCT Ha apbuTpaxa Tpabea aa 6bae
nNpuW3HaT 3a JONYCTMM U jla MOXe Aia ce NpefABABa BbB BCEKN efVH MOMEHT A0 npeasaBsABaHe Ha
NcKa npea apbuTtpaxa.

Mo oTHOWeHMe Ha MONOXWUTENHUA YCTaHOBUTENEH WCK cCeABa fAa ce nogkpenu
CTaHOBULLETO, N3Pa3eHO B WBeNLAPCKaTa AOKTPUHA 1 cbaebHa NPaKTMKa, Ye TakbB MCK e NNLLEH
OT NpaBeH MHTepec. AKO CTpaHaTa TBbpAW, Ye apObUTPaXbT MMa KOMMETEHTHOCT Aa paspeLun
Crnopa, TA MOXe HanpaBo Aa ro cesnpa, 6e3 npeaBapuUTeNHO Aa NpubArea Ao AbpXKaBHUA Cba. B
TO3W C/lyYyal PeCcTPUKTMBHOTO pa3bupaHe Ha un. 124 ITIK 0OTHOCHO NpaBHMA MHTepecC cnefBa Aa
HaMepu NMPUNOXKeHMe, Tb KaTo CTpaHaTa HAMa MNO-pas3fiIMyeH MHTepec OT TO3U Aa UHMUumpa
Ba/IMAHO apOUTPaKHOTO NPOM3BOACTBO, KaTO NpeLieHKaTa Aann TOBa € Bb3MOXXHO MoXe Aa 6bae
HanpaBeHa OT caMuA apoUTPax.

OT ppyra cTpaHa, He TpaAbBa da ce noaueHABa 0OCTOATENCTBOTO, Ye onpeaeneHneTo 3a
CrpaHe OT CTPaHa Ha apbuTparka He NMOANEXN Ha CbAebeH KOHTPOJ, NOpaan KOETO TO HEe MOXe
Ja poBefe OO AOMB/HUTENHO MapaneniHo NMpou3BOACTBO MO OTMAHa npen cbaa®'. 3aTtoBa B
ap6UTPa)KHOTO NPOK3BOACTBO MOXKE [a Ce NpeaBNAN Bb3MOXHOCT 3a CNUpaHe Ha A4enoTo, KaTo 3a
pasnnka OT CNMPaAHETO OT CbA, Ta3n Bb3MOXHOCT 3aBUCM OT MpeueHKaTa Ha CbCTaBa Aanu
cnvpaHe e HeobxoaMMo NMpu CbobpasfaBaHe Ha BCUYKM Bb3MOXHU dakTopu. AKO CTaBa Ayma 3a
,Topneao UCKoBe”, YMATO Uen e Aa nonpeyaTt Ha apObUTPaKHOTO MPOU3BOACTBO, apOUTPaXKbT
MOXe Aia NpoAb/IKM Aa pasrnexaia AenoTo, JOKaTO B MPOTMBEH Clyyal Lie 134aKka peleHneTo Ha
AbpKaBHUA cbA. He ce nu npegsnan nogobHO oCHOBaHMeE 3a CNypaHe, LWe ce NoCTaBu BbNpoCchT
3a nocnegmumTe OT eBEeHTYaNlHO CbAebHO pelleHmne, C KoeTo apbuTpaxHaTa Knay3a ce 06saBsABa 3a
HeeNCTBMUTENHA, CNPAMO pelleHMe Ha apbuTpaka Mo CblwecTBOTO Ha cnopa. [logobHo
CbCTe3aHne Mexay CTpaHUTe U eBeHTyaslHUTe NMPOTUBOPEUMBUN aKTOBE, MOCTAHOBEHM B TAXHA
nonsa, TpsAbBa aa ce nsberHe*,

Mo oTHOWeHMe Ha BbMpoCa 3a TOBa KOra MMa MAEHTUTET Ha Cropa, € NPenopPbUNTENHO,
He3aBMCMMO OT TbJIKyBaHeTo Ha un. 229, an. 1, 1. 4 [TIK, ga ce npneme egHO NoO-WINPOKO CXBallaHe.
NpeHTuTeT cnegBa ga e Hanvue, ako CNopbT e MexAay CbluTe CTpaHM M 3acAara CXOOHW
topuanyeckn ¢aktn (Hanpumep eavH M CbluyM JoroBop, 6e3 3HauyeHne OT MeTMTyma Ha fBaTa
cnopa, UM egHn 1 cbwmn obycnasawm GakTn, 4OPU U Te Ja MMAT OTHOLIEHME KbM PasfiMyHu
nckose). Camo Taka e MoXKe fa ce 3anasun Tb/IKyBaHeTO B Nos3a Ha apbutpaxa, 6e3 ga ce ctura
[0 NPOTVMBOPEUMBIU pPELLEHMA B LUMPOKMNA CMUCHA Ha gymaTa. OTHOCHO TO31 BbNpoc obaye TpabBa
Ja ce vMaT NpeaBua pPasnMKuTe B TPETUPaAHETO Ha Npobnema B CBET/IMHATA Ha MPUNOXUMOTO
npaso No cnopa.

KaTo 3akntoueHne moxe aa ce npenopbya de lege ferenda nameHeHune B un. 8, an. 2 3MTA,
KaTo ce gobaBun cnegHUAT TekcT: ,KoraTo B Te3n ciydaum [cnydanTe Ha un. 8, an. 2, n3p. 1 in fine]
CTpaHaTa e npegsasBuna oOTpuUaTeNneH YCTaHOBUTENlEH WCK C npeameT BanMAHOCTTa Ha
apbuTpaxHaTa Knaysa, apOUTPaXHMAT CbCTaB MOXe MO CBOA MpeueHKa da cnpe Aenoto Ao
NPUKIOYBaHe Ha NPOU3BOACTBOTO Npeqd cbaa.”

31 Bx. Ctanes. X. — ApbuTpark No YacTHOMpPaBHY CNOPOBE, C. 94, OTHOCHO HEOGKaIBAEMOCTTa U Ha ONpeaeneHneTo 3a
npeKpaTsaBaHe Ha apbUTPaXKHOTO NPOM3BOACTBO NMOPAAY IUMNCa Ha KOMMNETEHTHOCT.

32Mak Tam, C. 72, KaTo Ce NOCOYBa, Ye apbUTpaXKbT pasnonara ¢ NoAo6Ha Bb3MOXKHOCT 1 CieiBa Aa A U3MOoJ3Ba B Te3n
cnydau, 3a Aa ce n3berHe oTMsAHa Ha apbUTPAXKHOTO pPeLLeHre Ha OCHOBaHMe un. 47, an. 1, T. 3 3MTA.
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3aenHO C ToBa cfiefBa Aa ce uameHu v un. 19, an. 1 3MTA, Kato ce aob6aBu cnegHoTo
nspeyeHune: ,Korato CbabT € ce3mpaH C UCK, BbB Bpb3Ka C KOWMTO CTPAHUTE Ca CKIUMAK

apbuTpaxHa Knaysa, CbAbT Cvpa NPOM3BOACTBOTO, OCBEH ako apbuTpakHaTa Knaysa He e ABHO
HefleNcTBUTeNHA, HeedeKTUBHA UM HeU3NbHMMA.”
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MEXQYHAPO4HO YACTHO lIPABO

OBVNYAUHOTO MECTOMNPEBUBABAHE
B BbJITAPCKOTO MEXXAYHAPOAHO YACTHO INPABO

BeHuucnas TpeHpaadpunos
JlokmopaHm 8 fOpuduyeckua ¢pakyimem
[Tnosouscku yHusepcumem ,llaucuti XuneHoapcku”

AHomayusa

Tosa Hay4HoO u3cned8aHe e noceemeHo Ha npobiemume npu onpedesisiHe Ha obu4aliHomMo
MecmonpebusasaHe Ha ¢pusuydecku nuya 8 6v2apckomo Mex0yHapoOHOMo 4acmHo npaso. B
cmamuama ca HanpaseHu HAKOU no-obuu U3800U OMHOCHO MO3U npussp38all hakmop.

Knro4oeu oymu: domuyunuli/domicile, obuyalinHo mecmonpebusasaHe, KOHMUHEHMAIHO
npaso, o06ujo npaso, nocMosiHeH dom/permanent home, adpecHa pe2ucmpayus, MecmoXxumescmaeo

Abstract

This article is dedicated to the problems in determination of the habitual residence of natural
persons in Bulgarian Private International Law. In the article several conclusions are made regarding
this connecting factor.

Key words: domicile, habitual residence, permanent home, address registration, residence,
Common law

BbBEAEHUE

OnpepeneHvie 3a obuyanHo mectonpebuBaBaHe B ObArapckoto MeXayHapoAHO YacTHO
NMpaBO € MHKOPMOPUPaHO BbB BbTPEWHOMPABHMA WU3TOUHUK - KOAEKCHT 3a MeXayHapoAHO
YyacTHO npaBo'. [edvHMUMA Ha MOHATMETO € AafleHa B CbluMA, 3a HYXAUTE Ha HEroBoTO
npunaraHe. B Tasmn Bpb3Ka, cbrnacHo un. 48, an. 7: ,llo cMucbia Ha To3n Kogekc nof obuyarHo
MecTonpebrBaBaHe - Ha ¢uM3nYecko Nnuue ce pa3bupa MACTOTO, B KOETO TO Ce e YCTaHOBWIO
NperMyLLeCcTBEHO Aa XuBee, 6€3 ToBa fa € CBbP3aHO C HEOOGXOAMMOCT OT perncTpauma unm
pa3pelleHne 3a npebrBaBaHe WM YCTaHOBABaHe. 3a onpeaensHeTO Ha ToBa MACTO TpA6GBa Aa
6bAaT crneynanHo CbobpazeHn 0O6CTOATENCTBA OT SIMYEH UK NPOodeCcOHaNeH XapakTep, KOUTo
NPOU3TUYAT OT TPaHM BPbH3KM Ha NMLETO C TOBA MACTO MAW OT HaMepeHMeTo My Aa Cb3gage
TaKMBa BPb3KW.”

Ta3sn pednHMUMA Cce ABABA HOBOCT 3a HaleTO MeXAYHapOAHO YacTHO npaBo. O6uyanHoTo
mecTtonpebrBaBaHe, BbBeAEHO B CUCTEMaTa Ha TO3M NpaBeH OTpPacbn e BCIeAcTBME Ha
TEHOEHUUNTE B Pa3BUTMETO Ha MEXAYHApPOAHOTO YacTHO MpaBo, KakTo B KOHTMHeHTanHaTa
npaBHa CuUCTeMa, Taka U B cucTemaTa Ha obuwoto npaBo (common law)%. B pamkute Ha
EBponenckma cbio3 NOHATMETO BeYe € Bb3MNPMETO U LWMPOKO M3MOM3BaHO B pefyvla HOPMaTUBHU
aKToBe.

1 O6H., B, 6p. 42 o1 17.05.2005 r., u3m., 6p. 59 ot 20.07.2007 r., B cuna ot 1.03.2008 r., 6p. 47 ot 23.06.2009 r., B cuna
ot 1.10.2009 1., 6p. 100 0T 21.12.2010 1., B CMNa 0T 21.12.2010 .
2 Bx. Cheshire and North's Private International Law, 12th ed. (1992).
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AOMULUIINIA (DOMICILE), MECTOXUTEJICTBO U OBUYMANHO MECTOMNMPEBUBABAHE
(HABITUAL RESIDENCE)

3a ga 6bae aHann3npaHo onpeaeneHneTo obnyanHo mectonpebuBaBaHe CbriacHo un. 48,
an. 7 ot Kogekca 3a mexayHapoaHO YaCTHO NpaBo, C/iefiBa Aia Ce HanpaBy pasfivka Mexay Hero,
MECTOXXUTENCTBOTO, U LUMPOKO Pa3npoCTPaHEHNA TPAANLUMOHEH MHCTUTYT B 3aKOHOZATENCTBOTO U
NpPaKkTMKaTa Ha AbpXXaBUTe OT aHINo-aMepUKaHCKaTa npaBHa Tpaguumsa, gomuuunuin (domicile),
KbAETO Ce 13MoJI3Ba KaTo KPUTEepUIA 3a NPUBBP3BAHE Ha MPABHOTO MOJIOXKEHNE Ha du3nYeckmTe
Nvua KbM JaZieHO HaLMOHaHo NpaBgo.

1. Jomwuuymnmin/Domicile

OnpegenaHeTo Ha gomuumnuin/ domicile Ha egHO NMUe HeBMHarM e necHa 3agava, 3alloTo
KoHUenuuATa 3a gomuuymnuin/ domicile e pasnnyHa gopu B pasnnyHnTe gbpKaBy OT cMCTeMaTa Ha
0o6wWoTo NpaBo®. ETo 3aW0 HAKOM aBTOPU CUMTAT, Ye KaTO MHCTUTYT Ha o6l oTo npaBo (common
law) e ,no-necHo ga 6bae NNKCTPUPAH, OTKONIKOTO onpeaeneH”. XapakTepucTukaTta My BKIOUBA
yCTaHOBABaHe K npebuBaBaHe Ha efHO nuue (0GEKTMBEH eneMeHT) B OMpeAeneHO HaceneHo
MACTO C HamepeHue (cybeKTVBEH efleMeHT) Tam Aa 6bhe HeroBMAT MOCTOAHEH Aom/permanent
home. Mpeata n Hannumeto Ha NOCTOAHEH pom/permanent home cTtoM B OcCHOBaTa Ha
UNCTprpaHeTo Ha gomuuymnusa (domicile), 6e3 obaue nocnegHMAT aa 6bAe NpPUpPaBHABAH CaMo Ha
nocToAHHMA Jom/permanent home Ha nuueto. Bb3moxHO e nuueto fa 6bae C goMUUUNIUA
(domicile) B gbp>kaBa, KbAETO TO HAMA N HMKOFa He e MMano MOCTOAHEH AOM, a CbLO Taka e
Bb3MOXHO NMLETO [la MMa ABa WM noBeye gomoBe’, Aa 6bae 6e3[0MHUK — BUHArm obaue
CbliecTByBa caMo eanH gomuunnui (domicile)®.

[lBaTa enemeHTa (Ppr3nyeckn/ob6eKTMBEH U CyOEeKTMBEH) ca Hanuue npu ZoMuuunna no
n36op/domicile of choice n npu gomuuyunua no 3asucumoct/domicile of dependency. 3a ga
CblUeCTBYBaT € HEOOXOAUMO Aa Ca U3NbIHEHW [ABa KpUTepUs, TO3M Ha NpebuBaBaHe/residence n
TO3M Ha HamepeHue/intention. HAma 3HaueHMe Kora Te3n [OBa KpuUTepus  Lie CbBMagHar,
HamepeHueTo/intention MoXe fa Bb3HWKHE MO-PaHO WAM MNO-KbCHO OT YCTaHOBABAHE Ha
npebnBaBaHe/residence, TOBa, KOETO € BaXHO e Te Aa 6bAaT HalMYHW B onpeaeneH MOMEHT, CaMo
ToraBa oTnaga gomuumnuAat no npowusxoa/domicile of origin n Ha HeroBo msAcTo ce npuaobmea
aomuuunnin no nsbop nam nNo 3aBMCcMMOCT. He e Heobxoaumo nunuata, npuaobmeaLm JOMULMANIA
no n36op UM No 3aBUCUMOCT Aa Ce BNNCBAT B HAKAKbB PErncTbp UM CMUCHK Ha HaceNIeHMEeTO Ha
BbMPOCHOTO MACTO. [10 OTHOLWEHMe Ha TOBa Aanv e4Ho nnue nma AOMULUANIK B AHIINA OTrOBOP
MOXe [a Aaje CaMo aHMIUACKMA Cbf Bb3 OCHOBA Ha CbOTBETHOTO MOHSTUE, M3PaboTeHo OT
aHIMMNCKOTO NpaBo.’

2. MecToxunTenctso B KOHTMHEeHTanHaTa npaBHa cuctema
MeCTOXMNTENCTBOTO KaTO MHCTUTYT, MO3HAT B KOHTUHEHTANHaTa NpaBHa TPaguuus OTHOBO
MOCTaBA M3MCKBAHETO 33 [Ba KOMYMATUBHO HA/IMYHN efleMeHTa OT OGeKTVBHa U CybeKTBHa
CTpaHa.

3 Bx. L. Collins, AV Dicey and JHC Morris, Dicey and Morris on the Conflict of Laws, 12th ed. (1993)

4 Bx. J.H.C. Morris, The Conflict of Laws, Sixth edition by D. McClean and K. Beevers, London, Sweet and Maxwell,
2008, p.26; cbwo Cheshire, North & Fawcett, Private International Law, Fourteenth edition by James Fawcett and
Janeen Carruthers, Consultant editor Sir Peter North, Oxford, 2008, p.153 et sec.

> Bx. The Law of Domicile (Law Com. 168). [oKymeHbT € [OCTbNeH Ha CiegHna cauT -
https://www.scotlawcom.gov.uk/files/3212/7989/6557/rep107.pdf

5 Bx. J.H.C. Morris, op. cit., p.27, kakto 1 Cheshire, North & Fawcett, op. cit., p.p. 156-157.

7 Bx. J.J.C. Morris, op.cit., p.p. 27-30
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MbpBMAT € 00EKTUBHUAT eNeMeHT - IMLETO Aa XuBee B onpeaeneHo MActoé, Bropuart e
CYOEKTMBHUA €NeMEHT - HaMepeHWeTO Ha NMUETO Aa KMBee Ha ToBa MACTO 3a MOCTOAHHO,
HEe3aBMCMMO OT TOBa Jann MO-AbJAroTPaHO WM NO-KPATKOTPaMHO. 3a pas3nvka oT
aomumuymnus/domicile B 06W0TO NpaBo € Bb3MOXHO Aa CbLeCTBYBa 3aKOHOBO WM3WCKBAHE 3a
BMMCBaHE Ha NMUETO B AafeH PerncTbp KaTto Hanpumep PerucTbp Ha HaceneHmeTo B CbLOoTo
MACTO, KOETO MbK nerntumupa HoB - popmaneH enemeHT. [lo Tyk moraT ga 6baaT OTKpUTU
npunukn mexgy gommumnua (domicile) n mectoxutenctsoto. M npu gBata MHCTUTYTa Cme
n3NpaBeHN nNpej HaMepeHMe pfa Ce XUBee Ha MACTOTO Ha npebuBaBaHe, HO npu
MECTOXUTENCTBOTO HAMA M3MCKBaHe TOBa MACTO Aia Ce Hapuya NOCTosiHEH foM/permanent home.
Pasnukukre mexgy gomuuyunun (domicile) B gbpxaBuTe OT aHrno-ameprkaHckata npaBHa
CUCTEMA N MECTOXUTENCTBOTO B AbPXKABUTE OT KOHTUHEHTaNHaTa cMcTema €, Ye Npu AOMULNANA
(domicile) nnncea popmanHoO M3MCKBaHE 3a BMUCBAHE Ha NULETO, @ NPU MECTOXUTENCTBOTO B
KOHTUHEHTasiHaTa NpaBHa CUCTEMa Ce M3UCKBA TakoBa BMucBaHe. [pyrata OCHOBHa pasfnunka
MeXay ABeTe MOHATUA €, Ye MeCTOXMUTENCTBOTO B KOHTUHEHTaIHaTa NpaBHa CMCTeMa He U3NCKBa
TO fa 6bAe NOCTOAHHUA IOM Ha NNLIETO WM MHAYe Ka3aHO HalMYymMeTo Ha NOCTOSIHEH [IOM He ce
pasrnexga KaTto yc/lioBMe 3a CblUecTByBaHe Ha MeCToXuTencrtsoto. B obuwoTto npaBo noytu
BMHaru gomnumnuat (domicile) noctosaHHMA fom NoKanu3npa Ha MUeTo.

B 6bnrapckoto npaBO BbMPOCHT C MECTOXUTENCTBOTO € M0-0COO6eH, Tbi KaTo KbM
HacTOAWMA MOMEHT He e MpaBHOpeNieBaHTeH MHAMBMAYyanu3smpaw ¢usmyeckn Gener cnopep
3aKkoHa 3a rpaxjaHckaTa peructpauuns’®, Bbnpekn ye Apyrute 3akoHu ro npuemat. B un. 35 ot
KoHcTutyumaTa Ha Penybnuka bbnrapuma cblo ce roBopu 3a ,MecToxuTencrso” — ,Bcekn mma
npaBo cBobogHO Aa M3bMpa CBOETO MECTOXWUTENCTBO, Aa Ce NMPUABWMXKBA MO TEPUTOPUATA Ha
CTpaHaTa 1 fa Hanycka HenHuTe npegenn.” B 3akoHa 3a 3agb/mKeHuATa 1 4OroBopuTe, Cblyo ce
roBOpu 3a ,MeCTOXUTEeNCTBO"” — un. 68, gokato B CeMenHMA KogeKkc ce roBopu 3a ,MecToxmnpeeHe”
n ,mectonpebrBaBaHe”. ToBa Hanara pasrpaHvMyaBaHe Ha MOHATUETO ,MeCTOXUTENCTBO” OT
TepmuHa ,agpecHa pernctpauyma’. Cnopep un. 89 ot 3aKoHa 3a rpaxgaHcka pernctpauma agpecbT
e OMnncaHne Ha MACTOTO, KbAETO NMLETO XMBee UM nonyyaBa KOpecnoHAeHUmMATa 1, KaTo noj
agpec ce pa3bupa He camMoO ynuuaTa, KbAETO XMBee NMLETO, HO U HavMMeHOBaHue nroLlag,
KUMMLLEH KOMIMNEKC, KBapTas, HOMEP, BXOA, eTa)K, anapTaMeHT 1 ap.
3aKOHDBT ypexza YCnoBMATa M peda 3a rpaxpaHCKa perncrpauma Ha ¢usmyeckute nvua
npebrBaBawn Ha TeputopuAaTa Ha Penybnuka Bbnrapua. OcBeH ToBa BbBeXAa rpaxaaHckaTta
perncTpaunsa, KOATO BK/OYBA CbBKYMHOCT OT MHOXECTBO [AaHHM KaTo MMe, FpaQaHCTBO,
CeMEeNHO MONOXeHWe, PoACTBO, MOCTOAHEH agpec M HacToAaw agpec. CbrnacHo un. 22 ce Boau
PEerncTbp Ha HaceneHNeTo, KOMTO Ce NoAabpKa B eNeKTPOHeH Bua 1 opmmpa HaumoHanHa 6asa
JaHHK "HaceneHuwe". B peructbpa nonagaT BCUYUKM PU3NYECKM NULA, KOUTO ca Obnarapcku
rpaXkgaHy, 4y>KAeHuuTe, KOUTO ca MOAyYMnn paspelleHne 3a AbAroCPOYHO UAN MOCTOAHHO
npebuBaBaHe B Penybnuka bbarapua n nuuaTta nonyuynnm ctaTyT Ha 6exaHel nnm XxymaHuTapeH
CTaTyT UM Ha KOWUTO e npepocTaBeHo ybexuuwe B Penybnuka bbnrapua (un. 3). 3akoHbT 3a
rpaxkgaHckaTa perucrtpauma M3nonsBa MOHATMATA ,MOCTOAHEH agpec” M ,HacToAw” agpec.
CobrnacHo un, 89, an. 5 KmeToBeTe Ha OOWMHUTE onpedenAT agpecuTe Ha TepuTopuATa Ha
obWKMHNTE, Ha KOUTO MOXe Ja Ce M3BbpLUBa agpecHa pernctpauma. CbrnacHo un. 89, an. 7 ot
3aKkoHa 3a rpakgaHckaTta pernctpayma ,CbBKYNHOCTTa OT agpecuTe no a. 5 3a BCUYKN OOLNHM
ob6pasyBaT HaumoHanHuA KnacupukaTop Ha HacToAWMTe N MOCTOAHHUTE agpecn B Penybnuka
bvnrapua”“.

& Taka B bbnirapus Hanpumep nNpu nperfel Ha XPOHOMOIMATA Ha 3aKOHWUTE perfiaMeHTMpaly MOoAaHCTBOTO M
rpaxxpgaHcTBOTO B nepuopaa ot 1904 r. — 2019 r., ce yctaHoBw, Ye 3AKOH 3A BbJITAPCKOTO NOJAHCTBO [1B.6p.3 ot
05.01. 1904 r. 3a Bvarapckmn nogaHMLM ce cYnTaT BCUUYKN OHUA NMLA, KOUTO NPY Cb3[4aBaHETO Ha LLAPCTBOTO Ca MManu
MeCTOXKUTEJNICTBOTO CV WK Ca 6Mnu poaeHn B npeaennTe Ha HeroBaTa TepuUTOpUA.

°O6H. [1B. 6p.67 ot 27 HOnmn 1999r., nocnegHo nsm. u gon. [1B. 6p.47 ot 5 OHK 2018r.
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B un. 93, an. 1 “nocrtosaHeH agpec” ce onpeaena Kato ,adpechbT B HACENEeHOTO MACTO, KOETO
nmueto mn3bmpa ga 6bae BNMCAHO B perucTbpa Ha HaceneHmeTo”. BnmcaHmAT no To3m pen
NMOCTOAHEH afpec e BMHarn Ha TeputopusaTa Ha Penybnnka bbnrapma n egHo nuue moxe fa nma
Camo efiH NocToAHeH agpec (un.93, an.2, an.3 3IP).

CnepoBaTenHO MNOHATMETO ,agpec’ e Mo-WMPOKO U B K/OYOBA B CbAbPXaHMETO CU
MOHATMETO ,MECTOXUTENICTBO” MO OTMEHEHUTe 3aKOH 3a Nvuata U ceMencTBoTO M Hapepba 3a
rpaXxaaHCKO CbCTOAHME.

AppecbT He npeacTaBnABa aAMUMHUCTPATMBHO 3afdb/PKEHME Ha NMUEeTO [a Xusee
npenmyLLecTBEHO TaM, KbAETO Ce HaMMpa agpecHaTa My perncrTpauus.

3aKOHDBT ypexaa AiBa Buaa agpecu:

1. TlocTtosHeH agpec — U3pa3 Ha e4HO CTPABHUTENHO TPaMHO OTHOLWIEHNE;

2. Hactosuw agpec — HeTpalHa paKTMyecka Bpb3Ka Ha NMLUETO C AafeHO HaceNneHo MACTO
WM MHauye Ka3aHOo TOBa € agpechbT, Ha KOMTOo nuueTto npebmaBa. HactoawmAt agpec
CbLo Moxe aa 6bae camo eanH. HactoAawmaT agpec ce 3asaBABa Ype3 NPoCTo nogaBaHe
Ha eHa agpecHa KapTa Ao O6LWMHCKaTa agMUHUCTPaLUUS.

Mo 3akoHa 3a rpapaHCKa perncTpauma MeCTOXWUTENCTBOTO Trybu npaBHaTa cu
peneBaHTHOCT, T.e MOHATMETO ,MEeCTOXMNTENCTBO" TpAGBa Aa 6bae KOPEKTMBHO TbiKYBaHO M Aa
6bAe 3aMeHEHO C TepMMHa ,afpecHa permctpauma”.

CbrnacHo 3akoHa 3a rpaxaaHckaTta perncrpaums, BCAKO Nnue, Noanexallo Ha rpapaHcka
perncTpaums, e 3agb/KeHo Aa 3asBM NMMCMEHO CBOA NMOCTOAHEH M HACTOALL agpec.

MOCTOAHHMAT N HaACTOAWMAT agpec Ha HOBOPOAEHOTO AeTe Ca Te3N Ha poAauTenuTe My.
Korato poautenute nmat pasnnyHK NOCTOAHHM agpecu, Te n3bupart egrH oT TAX 3a AeTeTo CWU.
KoraTto pogutennte nmat pasfnyHn HaCTOALLM aapeck, HaCTOAWMAT agpec Ha MarKaTa € HacTosALy,
agpec v 3a geTeTo.

OueBnaHO OGBLArapCKMAT 3aKoHOAATen e npuen, vye npu AedUHUPAHETO Ha MOHATMETO
,MMOCTOAHEH agpec” ca Hanuue OCHOBHM XapaKTEPUCTUKM Ha MECTOXUTENCTBOTO, @ WMEHHO
npebrBaBaHe B e4HO HaceNleHO MACTO W BMUCBaHE B PErncTPUTE Ha HaceNeHMeTo Ha CbLoTo
mAcTto. [pu TO3M aHanu3 ce 3abenA3BaT CbleCTBEHUM nNpuankn ¢ pgomucunma/domicile,
n3pasaBaln ce B TOBa, Ye gomucnnmat/domicile e B egHa gbpkaBa; e4HO NMLe MOXe Aa MMa camo
eanH gomucmnmn/domicile, CboTBETHO - MOCTOAHHWUA agpec € BWHArM Ha TepuTopuATa Ha
Penybnuka bbnrapma n nnueto moxke ga UMa caMo efiH NOCTOAAHEeH apec, CbrMacHo un. 93 ot
3aKoHa 3a rpaxpaaHckata peructpauma. CbrnacHo an. 4 Ha Cblma YneH 6barapckuTe rpakaaHu,
Xuseewm B YyKOMHa, KOMTO He Ca BNMCaHN B PerncTbpa Ha HaceneHneTo 1 He moraT ga nocoyat
noctosHeH agpec B Penybnuka bbnrapus, ce BNncBaT cnyxebHO B perncrbpa Ha HacesieHMeTo oT
panoH "Cpepey" Ha rp. Codua.

HactoawmaT agpec e agpechbT, Ha KOWTO NIMLIETO XUBEe U CbLLO MOXe Aa 6bje camo eauH
(un. 94, an. 2). CbrnacHo an.3 Ha un. 94 ,HacTtoAwmAT agpec Ha 6GbarapckuTe rpaxgaHun, Ha KOMTo
MACTOTO Ha XKMBeeHe e B Yy)KOMHa, ce oTpasABa B pPermcrbpa Ha HaceNeHNeTo caMo C MMEeTO Ha
AbprKaBaTa, B KOATO XuBeAT.” OT gpyra cTpaHa ,MOCTOAHHUAT agpec’ mMoxe Aa CbBnaga ¢
HacToAwma agpec (un.93, an.7 ). CornacHo un. 90 3aKoHa 3a rpaxaaHckaTta permctpauma BCAKO
nnue e 3aAb/PKeHO Aa 3aABWU NUCMEHO CBOA MOCTOAHEH M HacToALW, agpec, KaTo No TO3U HauuH
paspeWwnTeNHUAT PEXNM, XapaKTepeH 3a MeCTOXUTENCTBOTO, € 3aMeHeH C perucTpauyoOHeH.
MNocnegnumnTte OT 3aBABAHETO Ca Pa3IMYHM - 3a 3aABABAHE Ha MOCTOAHEH ajpec ce nojasa
3asBneHne no obpasew O OpraHUTe Ha OOLMHCKaTa agMUHUCTPaLMA (KMeTa). B no-cneunduynmn
Cflyyan ToBa ce npaBu Ao opraHuTe no un. 1, an. 2 oT 3akoHa 3a ObnrapckuTe JOKYMEHTU 3a
CaMOJINYHOCT — MUHUCTEPCTBOTO Ha BbTPelwHUTe pabotn, MUHUCTEPCTBOTO HA BbHLWHUTE
paboTn, MWHUCTEPCTBOTO Ha TpaHCNopTa, MWHUCTEPCTBOTO Ha oOTOpaHaTa M [bprkaBHaTa
areHUmsa 3a 6exaHumnte npyv MUHUCTEPCKMA CbBET, AOKATO HACTOALMAT agpec ce 3asABABa vpes
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noJaBaHe Ha ajpecHa KapTa OT NMUeTo A0 OOWMHCKaTa aAMUHUCTpauma. ToBa ce oTHaca 3a
6bnrapckuTe rpaxgaHu, xuseewmy B bbnrapua. Kuseewmte B yyxbuHa O6bnrapu He nopasaT
afpecHa KapTay Hac Npu CMAHa Ha HacToALW agpec B YyKOunHa.

Bbnrapckn rpaxaaHuH, Xuseew, NpeaMMHO B YyXOMHa, MOXe Aa 3asaBWU MOCTOAHHUA ©
HacTOAWMA CU agpec 1 upe3 3asABfieHNe 3a n3aBaHe Ha ObArapcky JOKYMEHT 3a CaMOJIMYHOCT,
nojafeHo 4pe3 AUNIOMATMYECKUTE WM KOHCYNCKATE NpeacTtaBuTenctBa Ha Penybnuka
bbnrapwus.

Bcako nuue, xuBeewo B bbnrapua, e gnbxHo B cpok 30 AHM OT nNpoMAHaTa Ha
MECTOXMNBEEHETO CY, ia 3asBN NPOMAHaTa Ha HacToALWMA CU agpec. AgpecHaTa KapTa 3a NpoMsHa
Ha HacCToALY aapec ce NoaaBa B 06LWMHATA UM KMETCTBOTO, KbAETO NIMLETO NpebuBaBga.

3anABABaHETO Ce M3BbPLIBA JIMYHO, @ MO W3KIIOYEHNE — OT YMbJHOMOLIEHO Nvue cneq
npeacTaBsHe Ha HOTAPUaNHO 3aBEPEHO U3PUYHO MbIIHOMOLLHO.

JNlnuata, NpegocTaBUnM MOACNAOH B XOTEsN, MOTEN, MOYMBEH AOM WM APYFrO MACTO 3a
NOAC/OH, Ca ANbXHU A PerncTtpupaTt B cneyuanHn KHUMM oTCeaHanuTe, KaTo Npu NoucKBaHe
NpPefocTaBAT AaHHWTE OT TAX Ha OpPraHUTe Ha MecTHaTa BAACT MAM Ha MWHUCTEPCTBOTO Ha
BbTpeLHNTE paboTu.

MHaue Ka3aHO 3asBABAHETO Ha MNOCTOAHEH aApec BOAM A0 BNUCBaHE Ha €4HO NnLe B peructpure
3a HaceneHneTo Ha obLmnHaTa UM KMETCTBOTO, KbETO € MOCTOAHHMA MYy afpec, a 3aABABaHETO Ha
HaCTOALWNA agpec He BOAM A0 TaKoBa BMMCBaHe.

OT HanpaBeHMA MO-rope aHanM3 MoXe Aa Ce HanpaBu U3BOA, Ye AeNCTBUTENTHO CblecTByBaT
pasnuuua mexay pomuuyunua/domicile n HactoAwmA agpec, Ton No-ckopo 61 MOrba ga Mma
HecblecTBEHa MNPUANKA C MOCTOAHHMA adpec, Tbi KaTo MMa BMWCBAHE B PErucTtpute Ha
HaceneHueTo. [lpyra npunvka moxe aa 6bae oTkpuTa B 06eKTUBHMA enieMeHT (NpebrBaBaHeTO) U
B AiBaTa CJy4yasn NNLETO XKKMBee B ONpeaeneHo MACTO.

Mo oTHOWeHMe Ha NPUIMKUTE MeXay ,NOCTOoAHeH agpec”, ,HacToAw agpec” n obuyanHo
mMectonpebusaBaHe/habitual residence 6u morbn pga ce HanpaBu un3BoA, Ye 0OOMYAMHOTO
mectonpebuBaBaHe/ habitual residence wn ,HacTtoAwmA agpec” nmat cxopcTBa. MOCTOAHHMAT
afpec, MECTOXUTENICTBOTO U OMULIMANAT He MOraT Aia Ce NoJI3BaT KaTo CUHOHMMU Ha 06UYaNHOTO
mecTtonpebrBaBaHe.

3. ObuuanHo mecTonpebuBaBaHe — 6enesn cnopep Kogekca Ha MeXXayHapOAHOTO YacTHO

npaeo.

Mo cmmcbna Ha Kopekca Ha MeXAyHapOAHOTO 4acTHO npaBo (un. 48 (7)), obuyanHo
mMecTonpebrBaBaHe Ha OM3MYeCKO nvue ce pa3bdbupa MACTOTO, B KOETO TO C€ YCTaHOBMO
npevMyLLecTBEHO fa XuBee 6e3 TOBa Aa € CBbP3aHO C HEOOXOAMMOCT OT perucTpauusa unm
pa3pelleHne 3a npebrBaBaHe WM yCTaHOBABaHe. 3a onpedensaHeTo Ha ToBa MACTO TpAbGBa Aa
6bhaT cbobpaszeHn cneymanHo obcToaTencTBaTa OT IMUEH UK NPodeCNoHaNeH XxapakTep, KOUTO
NPOU3TUYAT OT TPaHM BPbH3KM Ha NMLETO C TOBA MACTO MAW OT HaMepeHMeTo My Aa Cb3gage
TakuBa Bpb3ku. CriegoBaTeNlHO 06MYANHOTO MecTonpebuBaBaHe He e GpopmanHo, a GakTUYeCKo
CbCTOAHME. 32 HErOBOTO Bb3HMKBAHE HAMA BbBeAeHW U3NCKBAHMA 3a pPerncrpaumnsa oT cTpaHa Ha
AbprkaBaTa, B KOATO INLIETO Ce YCTaHOBW/IO NPENMYLLECTBEHO Ha XuMBee. BUAHO oT ropHOTO eHOo
Nivue MOXe fla MMa M gpyro MAcTo (MecTa), KbAeTO MOXe [a »KMBee, HO Te3n MecTa He ca oT
3HauYeHune B Clyyan, Tb KaTo M3NCKBAHETO e aKLeHTUPAHO CaMO BbpPXy MACTOTO B KOETO NNLETO
XK1Bee npeumyllectBeHo. 3a fa 6bae onpepeneHo MACTOTO Ha MPEMMYLLECTBEHO KMBEEHe e
Heob6XxoAMMO Aa ce HanpaBW Npeum3Ha oLeHKa Bb3 OCHOBa Ha BCAKA €jHa KOHKPEeTHa cuMTyauus
WM MHaye Ka3aHo Hanuue e npebuBaBaHe/residence, koeto TpsAbBa Aa 6bae onpeaeneHo KaTo
,npenmywiectBeHo”. EaHa TakaBa npeuleHKa ob6XBalla MHOXeCTBO ¢$aKTopu, KaTo Hanpumep
peanHn BPb3KM Ha JIMLETO CbC CbOTBETHOTO MACTO, KOUTO MoOraT ga 6baaT OT JINYHO WnIun
npo¢$ecnoHanHo ecTecTso.
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B apyrn cnyyam ce Hanara ga 6bae HanpaBeHO GpaKTUYEeCKO CpaBHABAHE MeXAY »KMBEEHETO
Ha NMLeTOo B pasniMyHKn mecta. OueBMaHO ToraBa TpAbBa Aa ca Hanuue GakTh, couewn, ye nmueTo
XMBEe Ha Te3n pas3nyHM MecTa NOo pasfMyHO Bpeme. 3a ga 6bhe onpeneneHo MACTOTO Ha
npenmyLLecTBEHO XuBeeHe cnopen $akTute ce Hanara npaBonpunarawmAT opraH (cbpa) Aa
n3ncka nHbopmauma unm ga cbobpasmn JokKasaTenicTBaTa OTHOCHO BpemeTo Ha npebrBaBaHe Ha
NMLETO Ha MACToTOo/MecTaTa. Ta3un npeleHKa e Ba)kHa OT eflHa CTpaHa, 3a Aa 6bae onpegeneHa
NPOAbIKUTENIHOCTTa Ha npebuBaBaHe Ha [afeHO MACTO, a JApyra HamepeHueTo 3a
npebnBaBaHeTO B AafeHOTO MACTO. Bb3 OCHOBa Ha Te3u pe3yntaTu C ornef BpemeTpaeHeTo Ha
XUBeeHe Ha eJHO MACTO MOXe A1a Ce HanpaBy 3aKJloyeHre 3a MPenMyLLeCTBEHOTO IBeeHe ( Hal-
AbJIro) Ha fAafeHOTO MACTO U CbOTBETHO Aa 6bAaT HanpaBeHM N3BOAM 3a HEFOBOTO OOMYANHOTO
mMectonpebuBaBaHe. CrieqoBaTenHoO, ako efHoO nuue npebuBaBa MO-NMPOABIKUTENIHO Ha efHO
MACTO TO 6e3 CbMHeHMe MOXe fa Cce npueme, Yye TO € KOHLEHTpMpano CBOUTE JINYHU W
NPOopeCcMOHaNHN KOHTaKTU MMEHHO Ha TOBa MACTO. BpemeBMAT KpuTepuu vnu ouwle HapeyeH
,TeMnopaneH” He e ypeaeH M3pnyHO B Kogekca Ha mMexayHapoAHOTO YacTHO npaBo. [OpHUAT
KpuTepuii e 061y 1 NleceH 3a NpunaraHe, HO 3a CbXKaneHne He BUHarn e nogxoaAw'®. BepoaTtHo no
Taswn NpuymHa B Un. 48, an. 7 ot Kogekca 3akoHoAaTeNAT € BbBen N3PUYHO OLe HAKOW CcrneymanHin
KpuTepuu, No TO3M HaYMH NpaBonpuiarawuAT opraH e TpAbBa Aa oTyeTe Npu yCTaHOBABaHe Ha
MACTOTO, KbAETO NIMLETO XNBEE MPENMYLLECTBEHO.

BropoTo ycnoBue, 3a cblyecTByBaHe Ha 06MyaliHOTO MecTtonpebrBaBaHe € NOCPeACTBOM
N3KMIOYBAHETO Ha KaKBOTO M Aia 6o 3agb/iKeHne Ha NMUeTo Aa ce perucTpupa B JafeHO MACTO
NN fa UCKa pa3pelleHne 3a npebrBaBaHe UM yCTaHOBABaHE, JOCTaTbYyHO € fia npebrBaBa TaM 1
Ja XunBee npeumyllecTBeHo. Tasn nMnca Ha 3afgb/KeHne 3a perucTpauusa uam nosyyaBaHe Ha
pa3pelleHne 3a npebrBaBaHe, WM YCTaHOBAABaHE Ha OMpedeneHo MACTO 3HauuTenHo 6w
obnekynna npaBonpuiarawnsa opra.

Ha Tpeto mActo — moxe ga 6bae ob6bpHATO BHMMaHME Ha BPEMEBUA KpUTepuin 3a
yCTaHOBABaHe Ha MACTOTO, B KOETO GM3NYECKOTO N1LE K1Bee NpenmyLLecTBeHO. To3n Kputepun
He e ypefeH M3puyHO B KogeKkca, 3a HEroBoTo onpepensaHe BepoATHO cnefBa Aa 6bae TbpceHa
3aKOHOBa J10TVIKa, HO e BaXKHO fa 6bae 06bpHATO BHUMaHME Ha TOBa, Ye INLETO MOXe fia € UMaso
HamepeHue olle B CaMOTO Hayaso Aa ce YyCTaHOBU Ha TOBa MACTO 3a KPaTKO, KOETO Ha MpaKTuka
O3HayaBa, Ye Yy Hero MMa Harfaca 3a BpblyaHe Ha NpPefuWHOTO MACTO, KOeTO HOCU CBOUTE
nocneacTeuA. B To3n cnyyam nuueto e 3anasv NpefuHoO CM MACTO Ha obuyarHo
mMectonpe6busaBaHe. OT gpyra cpaHa e BAPHO 1 APYro, ako NMLETO MMma CUJTHO HaMepeHue aa ce
YCTAHOBM Ha AafeHO MACTO, HO NpebrBaBaHETO € 3a KpaTbK Nepuoj CbLo MOXe fia goBeae Ao
obunyanHo mectonpebruBaBaHe Ha HOBOTO MACTO B 3aBMCMMOCT OT obCTOoATeNncTBaTa U Han-Beye
HamepeHMeTo Ha NueTo 3a 6baelyeTo.

Ha yetBbpTO MACTO MoraT Aa 6bpaT nocTtaBeHWM fBaTa ChneuuanHu Kputepua 3a
onpegensaHe Ha MACTOTO, B KOETO INLIETO XMUBEe NPenmyLLecTBEHO, a MIMEHHO: 06CTOATENCTBa OT
NMYeEH XapaKTep unu obctoAaTencTsa ot npodecnoHaneH xapakrep.

Te3un fBa M3PMYHO YpeaeHW cneLmnanHn Kputepua ca antepHatueHu. C Len NnoAcHABaHe Ha
pencrtemeto nm KogekcbT fobassa, ye fBaTa Kputepua ciegsa Aa NponsTnyaTt 0T TPavHN BPb3KK
Ha nMueTo C ToBa MACTO”. He e Ka3aHO fanu Te3un Bpb3KkM TpAbBa Aa 6baaTt yCTaHOBEHW MUK He T.e
HAMa M3NCKBaHe BPb3KNUTE [la Ca Beye yCTaHOBEHM, KOETO O3HauyaBa, Ye TOBa He € 3ab/IKUTENHO.
To3n n3Bog Moxe fa 6bae HanpaBeH 1 Bb3 OCHOBa Ha paKTa, ue Te3n KpUTepun ca anTepHaTUBHM,
KOEeTO Ha MpaKT/Ka O3HayaBa, Ye e 4OCTaTbYHO NNLETO Aa MMa HamepeHMe a YCTaHOBU TparHu
BPDB3KM C MACTOTO.

1% Bx. moseue - Hatos, Hukonan, HAkoM BbNpOCK MO MOBOA TPaHCrpaHUUYHWUTE HacnegsasaHus, cn. ,HoTtapuaneH
6ronetnH”, 6p. 4, 2014 r., 46-55
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3a npunaraHeTo Ha FOpHUTE KPUTEpUM e HeobXoaUMO NpaBONpPUNIArawuAaT opraH Aa
KOHCTaTMpa HanuMume Ha HAKoA OT ABeTe rpynu obctoaTenctsa. Cnopen Kogekca Tpsbsa ga ce
06bpHE BHMMaHME Ha OOCTOATENCTBa OT NMYeH unn npodecnoHaneH xapaktep. MNpumep 3a
TaknBa 06CTOATENCTBA MOraT Aa 6bAaT HaMMpPaHe Ha Xunuie un paboTa Ha aageHo macTo. Oule
noBeYe, ako Te Ca HaCTbNWIW BegHara cfief NpUcTuraHe Ha iMuUeTo Ha MACTO MW NpeaBapuTeNIHO
Hanpumep e CKoYeH TPyAoB fOroBOP UK € ypefeH BbNpoChT C Xunuvuweto. Te3un obcToAaTencraa
No HeABYCMMC/IEH HAUMH Lie MOoKa)kaT, Ye NnuUeTo MMa M CUIIHO HaMepeHVe Ja Ce YCTaHOBM Ha
[afeHOoTOo MACTO.

MNpwv nocneaBawmna aHanus3 cnefBa fa ce YCTaHOBM Aanu ca Haavue TPamHU BPb3KK, KOUTO
ca 6unn yCcTaHOBEHW WM NMLETO MMa HamepeHue fa YCTaHOBM TakumBa. Hanmume 3a TpainHa
BPb3Ka OT NpodecrmoHaneH xapaKkTep WWe e Hanuue, ako NIMLETO € CKUYUIO TPYAOB AOrOBOp,
He3aBMCMMO OT TOBa AaNn € 3arnoYHano GakTMYeCcKoTo My U3MbAHEHNE.

B KpailHa cMeTKa HaMepeHMeTO Ha NuueTo/nnuaTta 3a YCTaHOBsIBaHE Ha TpaliHa BpPb3Ka
MOXe a 6bJe U3BneyeHo 1 OT APYrn 06CTOATENCTBA, COYELlM TOBa KaTo HanpymMep nofgaBaHe Ha
HeobXxoaMMMUTE JOKYMEHTU 3a CK/IIOUBaHe Ha rpaxgaHCcKmn 6pak unmn nogaBaHe Ha HeobxognmmTe
JOKYMeHTV npef paboToaaTtens 3a CKYBaHe Ha TPYAOB AOrOBOP.

Ha npaktuka, Korato egHoO ¢uU3nYecko numue ce e YCTaHOBMO [a XUBee Ha eHO MACTO,
npaBonpuiaralmaT opraH MoXKe fja ce nponsHece OTHOCHO 0BMYaNHOTO MecTonpebrBaBaHe Ha
TOBa MACTO Bb3 OCHOBA Ha KOHCTaTaLMATA, Ye NIMLETO »KMBee Ha MACTOTO NperMyLLeCcTBEHO, KaTo
3a TOBa HfIMA M3UCKBaHWA OT HOPMATMBEH XapaKTep 3a MNpeAocTaBAHe Ha [oKa3aTencTBa 3a
perncTpauma Uiv n3gaBaHe Ha paspeLLeHe Ha ToOBa nLe 3a yCTaHOBAABaHe unu npebriBaBaHe Ha
AafeHoTo mAcTo. Hanpumep B bbnarapma MHOro nvua ca HanycHanu cTpaHata M He ca NOCoYUM
Abp>KaBaTa Mo HacTosW aapec. ToBa He e KpUTepuK, oT KOUTO AAa ce onpeaenu TAXHOTO obuyarnHo
mecTtonpebrBaBaHe.

B Ta3u Bpb3ka NpaBonpuiaralMAaT OpraH e ANMbXKeH Aa CcbbnogaBa anTepHaTUBHUTE Y
cneumnanHu KpUTepum OTHOCHO HanuMuyMe Ha TparHW BPbB3KU OT NpodecroHaneH Wan JInYeH
XapakTep C AafeHO MACTO, KAaKTO M HaMepeHMeTOo Ha NNUeTo fa Cb3fafe TakuMBa BPb3KW.
Bb3mMOXHO € B XxofJa Ha YycCTaHOBfABaHe fAa He MmoraT Aa ObAaT ycTaHOBEHM MOCOYEHUTe
obcToATencTaa B un. 48 oT Kogekca, B TO31 C/lyyari NpaBonpuiaralmnaT opraH mox<e aa npuberHe
[0 Taka HapeueHuA o6l BpemMeBU KpUTEPUN NMPU YCIIOBME, Ye Ca Hanuvue npeactaBeHn GakTtu u
06CTOATENCTBA, KOMTO Aa NO3BOMABAT TOBAa. BpemeBMAT Kputepun 61 Morbi ga ce npwunara
3aeHO C 0bCTOsTENCTBATA OT SIMUEH U NpodecroHaneH XxapakTep C AaaeHo MACTo. B ctpaHm ot
TOBa MOXe a 6bae HanpaBeH M3BOADLT, Ye eABa v LWe UMa 3HaUYeHNe OT KOJIKO Bpeme N1LEeTo
MMa CaMO HaMepeHMe Aa YCTaHOBM TaKMBa BPb3KM M fanun € NPUCTBANIO KbM OCHLLECTBABAHETO
Ha HaMepeHNeTo CI.

3a pa 6vAe ussAcHeHO 06MyaMHOTO MecTonpebrBaBaHe MO CMUCbHAA Ha un. 48 an.7 ot
Kogekca oTHoBO TpAbGBa ga 6bAe HanpaBeHO CpaBHEHUE MeXAay ,MecToXnTencTso” B Penybnnka
Bvnrapua n gommcnnmnn/ domicile o6woto npaso (Common law), 0CBeH TOBa oLe BeAHbX TpAOBa
[la ce BbpHeM Ha U3Mnon3BaHuTe NOHATMA OT 3aKOHa 3a rpaXkAaHcKa perncrpayma ,MnocToaHeH” n
L,HacToaw agpec”.

OT HanpaBeHWTe A0 TYK aHann3n MOXe fa ce npueme, ye obnyarHOTO MmectonpebriBaBaHe
He 61 MO0 a Cce cyeTe 3a AEHTUYHO C agpecHaTa peructpayma B Penybnuka bbnrapus, 3awoTo
no onpepgeneHne He BK/OYBA N3MCKBaHe 3a pernctpayma Ha ¢pusnyeckoto nuue. Mpunmka moxe
Ja 6bAe HanpaBeHa camMo MO OTHOLIEHME Ha TOBa, Ye NIMLETO Ce YCTaHOBsBa Ca XMBee B JafeHO
MACTO.

MNnoBauBCKU yHUBepcuTeT ,MMaucul XuneHpapcku” - KHPUANYECKN PAKYATET 96



CnucaHue STUDIA IURIS -Bpoti 1l - 2019 .

ObuyanHoTO MecTonpebuBaBaHe He MoOXe fa ce npueme 3a WAEHTUYHO C
aomucunun/domicile, Tbin KaTo cnopep onpeaeneHMeTo My He € HeOOXOAMMO B MACTOTO, KbAETO
NNLETO Ce YCTaHOBWUIIO Aia XMBee NpenMyLLecTBeHO Ja 6bae Heros noctosaHeH gom''. ObuyanHoTO
mecTonpebrBaBaHe He Moxe Aa O6bAe CYeTeHO 3a MAEHTUYHO U C ,MOCTOAHHMA agpec” no
CMMCbNa Ha 3aKoHa 3a rpakgaHckaTa permcTpauus, Tb KaTo perncrpaumaTa Ha efHo fvue He
CbliecTBYBa KaTo enemMeHT oT dakTmyeckma My cbcTaB. Pernctpaumata e obuw enemeHT 3a
MOHATMATA 32 MECTOXKMTENCTBOTO M NOCTOAHEH agpec.

CnepoBaTefiHO OT BCUYKM HanpaBeHW CpaBHEHMA NO-rope MoxXe Aa 6bAe HanpaBeH 13BOg,
ye obmyaMHOTO MecTonpebuBaBaHe e Han-6MM3KO KaTo GaKTMUYeCKn CbCTaB A0 ,HacToALWMA
agpec” no cmmncbna Ha 3akoHa 3a rpaxaaHckaTa permctpauma. MNo- BaxKHUTE NPUANKK ca, Ye 1 B
[BaTa cflyyan e Hanuvue npebrBaBaHe Ha eHO NMLe Ha JafileHO MACTO OT 0OeKTMBHa CTpaHa 1 oT
cybeKTVBHa CTpaHa HaMumneTo Ha ,HamepeHne” 3a ToBa npebrBaBaHe Ha AaleHOTO MACTO.

Bbnpekn ToBa cneaBa Aa 6baaT OTYETEHM CNEeAHUTE Pa3NKN, KOUTO Ce CbCTOAT B TOBA: Ha
MbPBO MACTO — B ,HACTOAWMNA agpec” He e BbBeAEHO MU3NCKBAHE [la Ce KMBee NpenMyLLecTBEHO,
JoKaTo npu obuyanHOTO MecTonpebrBaBaHe e Hanvue W3NCKBaHe NMUEeTO Aa Xueee
NnperMyLLeCcTBEHO B MACTOTO; Ha BTOPO MACTO — NMpu 0bMyarHOTO mecTonpebuBaBaHe HAMA
M3NCKBaHe 3a NofJaBaHe Ha KakBUTO M Ja € KHMXKa KbM agMWUHMUCTPATMBEH OPraH Ha MACTOTO,
JoKaTo npu ,HacToAwmA agpec’ e Heobxogumo pa Obde nopageHo 3asABneHMe  3a
aAMMHUCTPaTMBEH OpraH — obLWMHaTa, Tbil KaTo e Hanuue popmaneH KpuTepun.

BbBexgaHeTo Ha NOHATMETO 06MYaNHOTO MecTonpebuBaBaHe KaTo CBbp3Bal, GakTop
ypes Kogekca Ha MeXxayHapoAHOTO YacTHO MPaBO NOCTaBA HAYanoTo Ha efjHa HOBa NPVBpPb3Ka B
6bNrapCckoTo MeXAyHapOAHO YacTHO MpaBo. To3n KpuUTepui Wwe foBefe OO npunaraHe Ha
MaTepranHOTO MPaBO Ha CbAa WM MHaye Ka3aHOo Ha ObArapckoTo MpaBO MO OTHOLWEHMEe Ha
CbCTaBM C MeXAyHapoAeH eflieMeHT UM Npv BbNPOCK Ha MPaBHOTO MOMIOXKEHWe Ha NuuaTta Ha
CeMeNHNTE OTHOLLEHWA, U3apbXKKaTa 1 ap. To3m Kputepun we 6bAe 13Mnon3BaH 3a onpeaensaHe Ha
NPUNOXMMOTO NPaBO KbM HacnedsaBaHe Npu CbCTaBy C MeXAyHapoAdeH eneMeHT, KOUTo nonagat
B NPWNOXHOTO none Ha Kogekca 3a mexayHapoAHOTO YaCTHO MPaBo, HO KOraTo OTHOLLEHNETO € B
ob6xBaTa Ha O6LHOCTHOTO MeXAYHapOoAHO YacTHO NpaBo, TO ToraBa Kogekca HAMa Aa ce npunara
3a onpegensaHe Ha 06uyarHoToO MectonpebrBaBaHe.

1 Bx. owwe B Dicey and Morris, The Conflict of Laws, 10th ed. (1980) pp. 144-5; Cheshire and North Private International
Law, 10th ed. (1979) p.187; McLeod Conflict of Laws (1983) p. 180; Graveson, Conflict of Laws, 7th ed. P. 194, Castel,
Canadian Conflict of Laws, 4th ed. P. 110.
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8 lOpuduyeckus ¢pakynmem Ha [Tnosousckus yHusepcumem “laucuti XuneHoapcku”

Summary
The loan agreement is one of the most commonly encountered contracts today. The purpose of
this essay is to get acquainted specifically with the rights and obligations, ie the responsibilities of the
parties in the loan agreement, considered compatratively in the two neighbouring laws. At the same
time, by studying the legal definitions of this agreement, | hope that | will encourage in the future,
experts to analyze the other agreements, in order to be able to overcome the differences in the coming
period, and the legal entities engaged in trade activity in international frames, to feel safer, without
needing further interpretation of that what the different legislators thought. The loan agreement is
known even from Roman law, which means it is a very old and important contract, and it is especially
useful to know its outlines, that is, its elements and characteristics, and working on it in detail, | was
striving to capture all the important points associated with this contract and to decant them into
understandable words for readers. | also mentioned the differences that appear, according to the views
of the Republic of Northern Macedonia and Republic of Bulgaria, wherefore | point out where there
could be misunderstandings if any of the citizens of those countries find themselves in a situation to be
a party in the other country. However, it has to be noted that even in the continental legal system, there
is no uniform legal regime for the loan agreement between the states, so we should not take this as a
"pathological” phenomenon. Simply, each state has its own standpoint on legal measures or follows
an older, more accepted and more comprehensive theory. So, | hope my short essay will appeal to
readers.
Key words: loan agreement, lender, borrower, money or other interchangeable goods, ZOO,
ZZD, real, consensual, unilaterally binding contracts,double-sided binding contracts, gratuitous,
onerous, interest, rights and obligations, informal, deadlines, damage due to flaws, terminat

BoBep

[loroBopoT 3a 3aem ce onpepenysa Kako JOroBOp CO KOj 3aeMofaaBeLoT ce obp3yBa Aa My
npegage BO COMNCTBEHOCT Ha 3aeMONPMMaYoT onpedeneH U3HOC Ha Napy UAn Apyru 3aMeHanBu
CTBapW, a Nak 3aeMonNpuUMaYvoT Of CBOja CTpaHa ce 3afo/KyBa MO U3BECHO Bpeme fa ro Bpatu
3ajMEHNOT U3HOC Napw, AN NCTaTa KOANYMHA NPeaMETN Of UAEHTUTEYEH BUA N KBanNuTeT.

Bo cekojgHeBMeTO, 3aeMOT Ce NojaByBa BO Hajpa3fiMyHN 06NMLM- HAjUeCTO KPaTKOPOYEH 1
6e3kamaTeH nomery pofHVHKW, Npujatenu, Konern n TH. Bo npaktuka, npegmeT Ha 4OroBOpOT ce
yecTonaTu Napu, a TOKMy OBOj B 3aeM CO3[aBa HajMHOrYy NpaBHM NpaLuama.
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[loroBopoT 3a 3aemM BO MaKe[OHCKOTO MpPaBO € HopmKpaH 1 onpegeneH Bo [naBa X of
3aKkoHOT 3a obnuraynoHute ogHocn of 2001 r. (300), un. 545-554, nopeka nak T1oj e gebrHMpPaH 1
pa3bpaboTeH Bo 6yrapckoTo NpaBo BO 3aKOH 3a 3afosKeHujaTa n gorosopute ot 1951 r. (33[]) Bo
MnaBaV, un. 240-241 (n un. 247 ce npMMeHyBa BO ofpeaeHn cnyyaun). / Bo aBaTa 3aKOHU, 0COOEHO
6yrapckunot, ce paboT 3a OCKyfHa MpaBHa Ype4eHOCT Ha OBOj AOroBop. 3aToa, Toa OCTaBa
NPOCTOP 3a pa3Hu corneyBatba Ha OBaa NpobnemaTtuka.

MakegOHCKOTO NpaBO ro MMeHyBa AOrOBOPOB Kako AOrOBOP 3a 3aeM, UCTO KaKo LITO W
33[1, Ho NoKpaj Toa BO byrapckata Teopuja e NOTPebHO Aa ce AnUCTaHUMpa o AOrOBOPOT 3a 3aeMm
3a nocnyra. 300 He ro ynoTtpebyBa mouMmoT “3aem”, TYKy ro HapeKkyBa ApPYyrmoTr [OroBop
ejHOCTaBHO - goroBop 3a nocnyra. CamMmoT AOroBop 3a 3aem, Ce pasfiMkyBa OCHOBHO 0Of
[OroBOpOT 3a NOCNyra no Toa WTOo CTBapuTe NpedageHn cornacHo AOroBopoT BeKe 3aemMofaBeLoT
He rm nocegyBa, OQHOCHO TWe MpPeMmHyBaaT BO COMCTBEHOCT Ha 3aemonpumayot. Co apyru
360poBM, 3aeMOMPMMaYoOT He e obp3aH Aa M BpaTW TOYHO 3eMeHUTe CTBapu, TYKy Cymarta,
NOTOYHO CTBapuTe of UCT BUA, KOIMUYNHA N KBAaNUTET Kako npumeHuTe. Kaj 4oroBopoT 3a nocnyra
(kako 1 no 6yrapckoTo NpaBo Kaj 3aeMOT 3a NOC/y»KBaHe), 3aeMoaBeLIoT He NpecTaHyBa Aa buge
COMNCTBEHMK Ha WHAWBMAYaANHO onpefeneHata, He3aMeHNMBa CTBApP CO KoOja o MNOCAYXKW
NoCAyronprmayor.

Toa WTO caMO 3aMEHNIMBM CTBapX MOXKaT Aa 6uaaT npegmMeT Ha JOroBOPOT 3a 3aeMm, ro
UMHW pa3nnYeH 1 of AOrOBOPOT 3a 3aKyn. ViIMeHO, Kaj 4OroBOpOT 3a 3aKyn MOXaT Aa ce npegasaaT
Camo MHAVBUAYANHO onpeaeneHn CTBapu.

Bo ecejoB Hema pa ro pasrnegyBam OaHKapCKMOT KpeawuT, Mako MO CBOMTE CBOjCTBa
npeTcTtaByBa 1 TOj AoroBop 3a 3aem. CmeTam JeKa TOj noBeKke npunara Ha TProBCKOTO NpPaBo, a
BMpoYem 1 BO 6yrapCcKoTo NpaBo e ypeaeH BO TProBCKMOT 3aKoH (4n. 430-432). la uctakHam camo
JeKa Kaj Hero cekoralu e goroBopeHa kamata. OBfe ce jaByBa pa3suayBare nomery aAseTe npasa.
Bo 6yrapckoTo npaBo, nopagn no3HaTtaTa AejHOCT Ha 6aHKMTe fa 3apaboTyBaaT NpeKy faBarbe
KpeauTn CO KaMaTu, 3aKOHOJaBeLOT He CMeTa [ieka € HYXXHO fa ce CKny4yaT OBue JOoroBopu BO
nncmeHa Gopma, LWTO Nak BO MakeJOHCKOTO NPaBo e yC/10B 3a NOSIHOBAaXKHOCT.

FnaBeH gen

NcTopuckn rnefaHo, 3aemoT uam mutuum OUN HajcTap W HajBaXkeH peanieH JOroeop.
PumckoTo npaBo ro knacnduumpan Kako peaneH, eqHOCTPaH 1 CTPOr AOroBOp, WTO HacTaHyBan
Co npepaBarbe 6e3 HafoMeCT Ha 3aMeHINBM CTBapy BO COMCTBEHOCT Ha JOMKHUKOT, KOj NMak ce
obBp3yBan feka Ha baparbe Ha OOBEpPUTENOT UAM BO NPeABUAEHUOT POK Ke My BpaTh Ha
JOBEepUTeNoT UCTa KONMUYMHA U UCT BUA 3aMeHnnBKM cTBapu. bes npepasarbe Ha cTBapTa mutuum
He noctoen. CornacHoCTa Ha CTpaHKMUTE 3a JaBarbe 3aeM Ouna camo NpaBHO He3awWwTuUTeH pactum
de mutuo dando (merycebeH gorosop). [paBaTa rm mane camo foBepuTennTe, a 06BpCKUTE T
nmane camo pgosmxkHuunTe. Mutuum 6un nyKpaTrMBeH JOroBOpP M 3aToa Kaj Hero KamartaTa He 6una
MOXHa. NpaBHMTe cpeAcTBa WTO My CTOEfe Ha pacnosfiaratbe Ha JOBEPUTENOT 3a BpaKare Ha
3aeMOT, JOKOJIKY TOa He ro CTopen caMmnoT JO/MKHUK, bune ctporun Tyx6u: condictio certae creditae
pecuniae n condictio certae rei. Kaj npBaTa Ty>k6a, cyanjata JOHeCyBan npecyaa Kora Ke ce ysepen
Aeka bapareTo Ha JOBepPUTENOT LIeNOCHO OAroBapa Ha OHa LITO JO/MKHMKOT o MMasn BeTeHO, a Kaj
BTOpaTa, CyaunjaTa 61n gomKeH fa yTBpAn He caMo Janu fO/MKHUKOT HaBUCTMHA ro AOSHKN OHa LWTO
AoBepuTenoT ro 6apa, TyKy 6mn noBMKaH Aa U3BpLUM 1 NPOLEHKa Ha TOj AOST.

Kora ce 360pyBa 3a KapaKTepuCTMKMTE Ha JOroBOPOT 3a 3aeM, TyKa Tpeba Aaa ce Boau

CMeTKa [eKa MakefoHCKOTO M OyrapCKoTo MpaBO Of MOMHAKOB acnekT ro nocMaTpaaTt OBOj
porosop. Moxebu HajsoounmBaTta pasnivKka ce Nnpeno3HaBa BO KapakTepoT Ha JOroBOPOT- Aanun e
peaneH 1 KOHCeH3yaneH Jorosop.
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MakefoOHCKOTO NpaBoO ja 3acTanyBa Te3aTa [eKa AOroBOPOT e KOHCeH3yaneH, bupejku
HaCTaHyBa Kora CTpaHKUTe NOCTUIHane COrlacHOCT 3a HeroBuTe enemeHTn. Toa ce noBp3yBa N CO
[ABOCTpaHO 06Bp3yBayKkaTa 0CO6MHa, 3aTOa LWITO 1 3a [iBEeTe CTPaHW HacTaHyBaaT NpaBa 1 06BPCKM.

CnpoTMBHO Ha oBa, byrapckoTo npaBo ro gedrHMpa OBOj AOrOBOP Kako eAHOCTPaHo
06Bp3yBayKK, 1 cnopep Toa 3aeMONPUMaYoT Ce CTeEKHYBa caMo cO 0OBpCKa Aa ' BpaTun 3eMeHuTe
napv unm 3aMeHNuBMTE CTBApW M eBEeHTYyasnHO Aa nnaka KamaTa, a 3aeMofaBeLoT ce CTeKHyBa
caMo co npaBo Aa 6apa HMBHO BpaKatbe. Toa e HepaCKMHANBO NOBP3aHO CO peanHaTta ¢opma Ha
CKNyyyBatbe Ha JOrOBOPOB - Ce CMeTa 3a CKIyYeH BO MOMEHTOT Ha NpefaBarbeTo Ha CTBapTa Ha
3aemonpumayot. Cenak, 6yrapckoto npaBO npeaBunAyBa AeKa € MOSIHOBaXeH M MpeTxofeH
[JOroBOp CO KOj Ce BeTyBa [aBatbe Ha 3aeM, M Hero ro CMeTa Kako [OroBop CKiy4yeH BO
KOoHceH3yanHa ¢opma. OnpepenyBajkm ro Kako NpeTxofeH, oCTaBa MOXKHOCT BETYBaYOT fja He ja
NCNonHM obpcKaTa, ako ce MoKaxe AeKka MaTepujanHuTe NPUIMKN Ha 3aeMONpPrMaYoT Cce TakBu
WTO e HeM3BeCHO Aanv Toj Ke buae BO cocTojba Aa ro BpaTM 3aeMOT, HO ako BO Bpeme Ha
CKNy4YyBarbeTO Ha JOrOBOPOT HE ro 3Haesn T0a, Kako 1 ako BIOLWYBabE€TO Ha 3aeMONpumMayoBmuTe
MaTepujanHn NPUAMKN HacTaHano no CKay4vyyBaweTo Ha AoroBopoT. OBa € N3pMUYHO HarnaceHo v
BO MakefoHcKmnoT 300, HO CO Taa pas3nunKka LTO He NMOCTOM HUKAKOB MpeTxofeH AOroBop, TYKY
eJHOCTaBHO TOrall e CKy4yeH JOroBOpoOT 3a 3aeM. TOBapoOT Ha JOKaXyBarbe BO BakBa CMTyaumnja
CeKaKo nara Ha 3aemofaBeLoT.

Mopa ga ce HanoMeHe geka Hekou Byrapcku npaBHULK, Kako npoo. Monja Monesa, He ro
npudakaat CcTaBoT Ha odMUMjaNHOTO OyrapCcKo MpPaBHO rNeguvllTe, U Ce MNPUKIOHYBaaT KOH
KOHCeH3yanHaTa Teopuja Ha OBOj AOrosBop. Tue peanHOTO npefdaBarbe Ha npegmeTMTe Ha
[OroBopoT ro HabsbyayBaaT Kako MOYETOK Ha MCMOJSIHYBabeTO Ha 06BpCKaTa, Koja BNpoyem 6u
MoXena fa buae nopgeneHa Ha JenoBW, Npumep JaBatbe Ha napu Ha patn. OcBeH Toa, cMeTaaTt
JeKa 1 3aemopaBeLoT MMa 0O6BpCKa, a Taa e Aia ro npefaje npeameToT BO JOrBOBOPEHOTO Bpeme,
a aKo He e orpepeneH POKOT, Toraw Kora Toa Ke ro nobapa 3aemonpumayoT. 3aKOHOT 3a
o6nMraynoHnTe OfHOCK OAM N YeKOp NOHaMNpea, Taka WTOo ro COOMLWTYBa M POKOT Ha 3aCTapeHoCT
3a NpaBOTO Ha 3aemonpumayoT Aa bapa NnpefaBare Ha NpegmMeTUTe, a Toa e 3 Meceun o narare
Ha 3aemojaBeLOT BO 3afOUHyBare (CybjeKTMBEH POK), oAHOCHO 1 roguHa of CKnydyBare Ha
AoroBopoT (objekTMBeH poK). [oToa, Kako ApYr AOKa3 3a KOHCEH3yalHOCTa M ABOCTPAHOCTa Ha
[JOroBOpPOT, Ce MOBMKYBaaT M Ha MOXHOCTa 3a pacKMHyBatbe Ha [AOroBOpOT, NPaBOTO Ha
3appXyBatbe (peTeHumja), NPUroBOp 3a HENCMONHYBatbe KON Ce ofHecyBaaT CaMO Ha [BOCTPaHO
06Bp3yBaukM [OroBopM, Taka LUTO aKo He ce cornefyBa [OroBOPOB 3a TakoB, Toraw 6w ce
3arposuna nonoxbarta Ha 3aemMofaBayoT CO HEMOXHOCT 3a pacKMHyBatbe Ha JOroBOPOT, AOKONKY
3aeMOomnpMMayoT He ro BpaTun NnpeameTor.

MNoKpaj Beke cnomeHaTUTe KapaKTePUCTMKKL, JOFOBOPOT 3a 3aeM MOXe fla Cce peye fieka e
NPBEHCTBEHO J06pPOUMNH. He ce npeaBrayBa HMKAaKOB HaJOMECT 3a 3aeMOJaBeLoT 3a JaeHNoT
3aeM. AKO e JOroBOpPEeHO 3aemMonpumMayoT Aaa BpaT NoManky og Ao6MeHOTOo, Toraw O4YuriegHo
pa3fnvkaTta My e nogapeHa. Ho, nocton n obpaTtHa cuTyaumja, Kora CTpaHKUTE Ke ce JoroBopar,
3aemMonpumayoT Ja ce obp3e Aa nnaTM KamaTa, U BO TOj CJlyyaj AOrOBOPOT CTaHyBa TOBapeEH.
MNopaan oBaa MOXKHOCT, JOFOBOPOT 3a 3aeM Ce n3fenysa 3Ha4yajHo o4 AOroBOPOT 3a Nocayra.

LTo ce ogHecyBa 3a ¢dopmaTa, BeKe NOCOUMB AeKa AOroBOpoT e HedopmaneH crnopen
obeTe nNpaBa, HO CO N3BECHM pa3nayBatba. Bo MakedOHCKOTO NpaBo e 3abenexnvBo AeKa 1 Kora e
[JOroBopeHa KamaTta, AO3BOJIEHO € AOroBopoT Aa He 6uae BOo nucmeHa dopma. Merytoa, BO
npaKkTnKa Kora ce paboTu 3a JOroBop 3a 3aeM Ha napw, TMe ro CKiyyyBaaT NMMCMeHO. 3a pa3nnka
op Toa, 3a byrapckoTo NpaBo, NMcMeHaTa GopMa e HeoNnxXoHa 3a AOKaXXyBare Ha CK/lyyyBae Ha
Jorosop 3a 3aem Hag 5 000 nB (un. 164, an. 1, 1. 3 [TIK), a v npu cnyyaj Ha foroBopeHa Kamara.
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AKO ce aHanu3Mpa MakefOHCKMOT CTaB 3a AOroBOPOT 3a 3aeM, 6e3 CoOMHeBahe Toj € U
CMHanarmatnyeH gorosop. O6BpcKaTa Ha 3aemofaBeLoT Aa My Npeaaje Napy Ha 3aemMonprMayoT
3a Tpollewe BO TEKOT Ha onpepeneH BPEeMeHCKW nepuop € npaBeH OCHOB 3a obBpcKaTa Ha
3aeMonpMMayoT Aa nnath KamaTta. Toa 3Hauu Jeka 3aemonpumavoT nfaka Kamata 6upejku
3aemopfaBeLoT rv npefaBa NapuTe, HO ako Toa TOj He Fo CTOPW, NpecTaHyBa 1 MPaBHNOT OCHOB 3a
KamaTaTa. [leeTe 06BpPCKM Ce 3aeMHO NMOBP3aHK, BP3 OCHOBA Ha KOW COBEeCHaTa CTpaHa MoXe Aa
6apa packnHyBame Ha JOrOBOPOT KOra CNpOTMBHATa CTPaHa He ja ncnosiHy obspcKara.

[lBaTa 3aKOHM 1 NpeKnonyBaaT CBOMTE MUCIEHa BO BPCKa CO Toa LWITO MoXe Aa buge
npegmMmeT Ha AOroBOpOT 3a 3aem. EQMHCTBEHO napuTe uam 3aMeHIMBUTE U MOTPOLUHU CTBapU
MOXaT fja bugat npegageHu of 3aeMoAaBeLoT Ha 3aeMoNpPUMayoT, U OBAe HeEMa UCKyYoun. Toa e
Taka, 3aToa WTO caMo The MMaaT CBOjCTBO Aa Ce 3aMeHyBaaT, OQHOCHO ejHa KONMNYMHA Of HUB CO
ofpefeH KBanuTeT MOXe [la Ce 3aMeHU CO ApYyra KOMYnHa og NCTUOT KBanuTteT. [ogpyro KaxkaHo,
3aeMofaBeLoT ro AobrBa TOYHO OHa, KOELWTO ro Aan, U TONKY KOMKY WTo Aan, 6narogapeHune Ha
HMBHATa 3aMeHSINBOCT.

lmaBHa 06BpCKa Ha 3aemofaBeLOT, ako ce crean cnoBoTo Ha 300, e ga rn npegage
onpegeneHnTe NpeameT BO JOrOBOPEHOTO BpeMe, a ako POKOT He e onpefeneH, Kora Toa Ke ro
nobapa 3aemonpumayoT. Toa LeNoCHO He ce coBnara co byrapckaTta Teopwuja, 3aWITO cnopep Hea
ce cmeTa feka 3aeMofaBeLoT Hema 06BpCKM, TYKy caMo nNpaBo Aa 6apa BpaKame Ha npegageHnoT
npegmer.

3aemonpumayoT nak, Mma obBpCKa Aa ja BpaTu BO AOrOBOPEHNOT POK UCTaTa KONIMYMHA
npegmeTn, of WUCT Bua U KeanuteT. Cenak, MoXKe Aa Aojae A0 cuTyauuja Kora e JOroBopeHo
3aemMonprMayoT fda ro BpaTu 3aeMOT BO Mapwu, a npumun npeamet wTto He ce napu. 300 ro
OBflacTyBa 3aeMonpuMayoT fda M BpaTu MO CBOj M360p 3ajMmeHUTe nNpegmMeT BO BPEMETO U
MeCTOTO KoM Ce onpeaeneHmn co 4OroBopoT 3a BpaKae.

Cnopep 300, ako He ce poroBopuse 3a POKOT, HUTY TOj MOXe fda ce yTBpAu of
OKOJIHOCTMTE 3a 3aeMOT, Torawl 3aemMonpuMaYvoT € JO/KEH Aa ro BpaTu 3aemMoT MO UCTEKOT Ha
pa3yMHMOT POK KOj He MOXe Aa 6uae MOKpaTOK oA ABa Meceuu, CMeTajku of baparbeTo Ha
3aemMofaBeLoT Aa ce BpaTu My ce BpaTu 3aemoT. 33[1 Bo cBouTe ogpeadu, nponvilysa NOKPaToK
POK 3a BpaKarbe Ha 3ajMeHUTe Mapu unu CTBapwu, OAHOCHO TOa 3aeMOMNpMMayoT Mopa Aa ro
Hanpasu BO poK of 1 mecew no nokaHaTta o 3aemoAaBeLoT.

3a wTeTaTa NpUUYMHETa MNopaan HegocTaToUM Ha npeameToT, aebuHupaaT M aBaTa
3akoHW. Bo 33[] Toa e 06pasnoxeHO noBoonwTeHO. Bo Hero nuvuwyBa geka Kora OWTETEH €
3aeMOnprMaYoT, 3aeMOLaBELIOT € AO/KEH a OAroBapa 3a WTeTUTe NPUYUHETU Of CKpUeHute
HefoCTaTOUM Ha CTBapTa, 6e3 3Hauere Janu Toa e CTOPEHO CO yMUcna unm of HebpexHocT. 300
roBOpM 3a WTeTa of MaTepujanHu HegoctaTtouu. [logageHo e ywrte geka 3aeMofaBeloT Npu 3aem
6e3 HagoMecT, e [O/KEH Aa ja HaAOMeCTHM WTeTaTa Camo ako HefocTaTouMTe Ha npeameTuTe my
6une no3HaTM MAN He MOXene Aa My OCTaHaT Heno3HaTW, a TOj 3a HMB He ro W3BeCTUN
3aeMOonprMayoT.

300 pononHyBa WCTO AeKa [OroBOPOB MOXe fAa npectaHe BO ABe cneynduyHmn
cuTyaumn (Nokpaj BOOOGMYaeHOTO NpecTaHyBame, Kako Kaj Apyrnte obnvraumMoHn OfHOCW).
lpBaTa e Kora 3aemonpumMaYvoT Ce OTKaxe Of AOroBOpOT npej Aa My v gafe 3aemopaseuoT
ornpepeneHnTe CTBapu, HO ako Mopaau Toa HacCTaHana KakBa 6Mno wWTeTa 3a 3aeMOfaBeLoT,
JO/MKeH e Aa ja HagomecTu. BropaTta e BO cilyyaj 3aemonpumayoT fa ro Bpatu 3aemoT 1 npef
POKOT ofpefeH 3a Bpakarbe, HO MOpa 3a Toa fjla ro n3BecTn ogHanpen 3aemopaseuot. N 33[1 ro
OBO3MOXYBa TOa, 1 HaNMOMeHYyBa [eKa KaMaTuTe of AEeHOT Ha BpaKkartbeTo A0 onpefeneHnoT pokK
noBeKe He Ba)<arT.
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3aKknyu4ok
Bo oBoj ecej ce 061A0B, BO rpaHNLMTE Ha MOWTE MOXKHOCTM, CO MOMOLL Ha MOETO CTeKHaTo
MCKYCTBO M 3Haetbe, ja ' CNo3Haam 1 aHanmsmpam CocTojobnTe BO ABE cOCeAHM NpaBa BO BPCKa
CO onpepenyBarbe Ha [JOroBopoT 3a 3aemM. HopmanHo e cekoj ApXaBa Aa rpagn CBOj CONCTBEH
npaBeH CUCTEM, HO OHa KOH LITO Tpeba fa ce cTpemmme e fla ce HagMUHYBaaT pasnnknte, ocobeHo
3a JOrOBOPU KOM MHOTY YeCTO MM NPeMMHYBaaT HaLVOHaNHNTE FPaHULN.
Nako ce gndepeHumpaaT BO ogpeaeH npallakba MakeOHCKOTO 1 6yrapCcKoTo nNpaBo BO
OAHOC Ha JOroBOPOT 3a 3aeMm, Cenak 3a cpeKa Toa e npep ce’ TeopeTcka ANCKYCHja 1 HemMa HeKoj
ocobeH ofpa3 BO cTBapHOcTa. CNpOTUBCTaBEHMTE CTaBOBM Ce jaByBaaT NMopagwn cnefere Ha
pa3nNYHM NPaBHN MaTPULM- FEPMAHCKOTO M GpaHLyckoTo npaso. Cenak, UCTO NCTAKHAB Aeka
HeKou npaBHMUM TV CMOAenyBaaT M NpaBHWUTE MUCIEHa Of APYroTo NpaBo, Taka LWTO He e
AedrHMpabeTo Ha JOrOBOP 3a 3aeM He € KOHEYHO 1 MOXe Aia MMa HOBY ypeayBatba.
JloroBopoT 3a 3aemM e MOoLLHe 6UTeH AOroBOp , YeCTO CpeKkaBaH BO MPaBHMOT coobpaKaj,
Taka WTO 61 610 NOXeNHO AOKONKY BO MAHWHA Ce XapMOHM3MpaaT NpaBHUTE HOPMK Ha ABeTe
ApP>aBK, Taka LWTO Aa He b1 ce foarano fo HenocaKyBaHN CUTyaL MK 3a NpaBHUTE CybjeKTu.
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